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Auan B. Mriuer, as Trustee in Bankruptcy of 
American IBC Corp., Bankrupt, 


Plaintiff-A ppellee, 
against 


Weis Farco Bank INTERNATIONAL Coprp., 


Defendant-A ppellant. 


Appeal from the United States District Court 
for the Southern District of New York 


BRIEF OF TRUSTEE-APPELLEE 


Issues Presented 


The appeal at bar, when reduced to its essentials, pre- 
sents only two questions to be considered by this Court, as 
follows: 

1. Did the District Court err in holding that Wells 


Fargo Bank International Corp. failed to take the ‘‘ele- 
mentary steps’’ necessary to obtain valid and subsist- 


2 


ing liens or s¢curity interests in property of American 
IBC Corp. in respect of its two $1,000,000 loan trans- 
actions with American IBC Corp. in 1973? 


2. Based upon the District Court’s findings of fact, 
did Wells Fargo Bank International Corp. have reason- 
able cause to believe that American IBC Corp. was 
insolvent at the time of the loan repayments? 


Preliminary Statement 


Appellant, Wells Fargo Bank International Corp. 
(‘‘New York Bank’’), an international bank which is a 
wholly-owned but independently operated subsidiary of 
Wells Fargo Bank N.A., appeals from a judgment of the 
United States District Court for the Southern District of 
New York (‘‘District Court’’) dated January 8, 1976. The 
judgment of the District Court was entered after trial and 
is predicated upon the findings of fact, conclusions of law 
and an order made by the Honorable Milton Pollack, Dis- 
trict Judge, dated December 22, 1975 and reported at 406 F. 
Supp. 452. The judgment grants to creditors of the bank- 
rupt estate of American IBC Corp. (‘‘ AIBC’’) the recovery 
of $2,084,583.34 (plus interest) which had been received 
by the New York Bank from AIBC as repayments of loans 
to AIBC within twenty-one days of AIBC’s making of an 
assignment for the benefit of creditors.* The District 
Court determined that the repayments by AIBC to the 
New York Bank were preferential transfers under Sec- 

* On December 10, 1973, AIBC made an assignment for the bene- 
fit of creditors under the Debtor and Creditor Law of New York State. 
Appendix (hereinafter cited as “App.”) at Exhibit Volume page 
(hereinafter cited as “E”) 187. (Exhibit 1). This was folicwed by 


the filing of the involuntary petition in bankruptcy against AIBC on 
January 29, 1974. Bankruptcy No. 74 B 116, S.D.N.Y, 
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tion 60 of the Bankrupicy Ac!, 11 U.S.C. §96, and were 
voidable by a trustee in bankruptcy pursuant to the provi- 
sions thereof. 


During the course of the trial below, the District Court 
heard the testimony of ten (10) witnesses and received into 
evidence ninety-eight (98) exhibits. Exhibit 52 (App. at 
E140) sets forth the stipulated facts and has been desig- 
nated as Joint Findings of Fact. 


In the decision of the District Court it was specifically 
found that the plaintiff, Alan B. Miller, as trustee in bank- 
ruptey of AIBC (‘‘Trustee’’ or ‘‘Trustee-Appellee’’), (1) 
mvt his burden of establishing the six elements of a prefer- 
ential transfer as to the two (2) payments on November 2 
and November 19, 1973, and (2) demonstrated that the New 
York Bank had reasonable cause to believe that AIBC was 
insolvent at the time that the New York Bank received each 
of the two preferential transfers. The District Court fur- 
ther decided that none of the affirmative defenses or con- 
tentions raised by the New York Bank had any merit 
inasmuch as they were either unsupported by the evidence 
or insufficient as a matter of law, or both. Indeed, in reject- 
ing the defenses and contentions urged by the New York 
Bank, the District Court characterized them rs ‘‘ex post 


facto rationalizations which are neither persuasive or ten- 
able.’’ 406 F. Supp. at 463; App. at 124. 


In support of the instant appeal the New York Bank 
now urges that the District Court failed to understand the 
true significance and the nuances of the array of theories 
which it proffered below. It also puts forth several newly 
constructed arguments not presented below and seeks to 
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impress upon the Court that an affirmance of the judgment 
below will disrupt and irreparabiy impair and prejudice 
accepted banking practices. 


The plethora of theories and citations submitted by the 
New York Bank do not allow it to cloud the very simple 
theme which pervades this entire case, to wit, the New York 
Bank should have known better. It should not have become 
involved in multi-million dollar loans with an admittedly 
uncreditworthy customer without taking every conceivable 
precaution to protect its interests. Instead, the New York 
Bank, without the benefit of legal or other expert assistance, 
proceeded to engage in a new and sophisticated type of 
loan transaction in which it had no prior experience and 
thereby assumed the concomitant risks of loss. It elected 
to rely upon the performance of a series of executory 
promises without consideration of the rights of other 
creditors and the possible occurrence of the bankruptcy 
of AIBC. No amount of belabored and tortured legal con- 
tentions fabricated after the events can obfuscate the in- 
controvertible fact that the New York Bank simply failed 
to take the steps necessary to obtain valid and subsisting 
security interests in connection with either of the two sub- 
ject loan transactions. The New York Bank did no more 


than rely on what it thought to be two safe, riskless trans- 
actions premised upon executory promises of performance. 
This was not sufficient to secure the repayment of the loans 
and advances. As the District Court concluded: 


“‘It may be true that the two transactions the de- 
fendant [the New York Bank] entered into with the 
bankrupt appeared riskless * * * the Bank’s officers 
made the mistake of assuming that because a secured 
transaction is riskless, a seemingly riski+ss transaction 
must be secured.’’? 406 F. Supp. at 484; App. at 171. 
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The New York Bank also argues that the second pay- 
ment did not result from a transfer of any property of the 
estate. Lastly, despite the District Court’s firm rejection 
of its arguments, the New York Bank contends that the 
Tr stee failed to prove that it had reasonable cause to be- 
lieve AIBC was insolvent at the time the two loans were 
repaid, and that in any event its application of the moneys 
against the deb! owed to it by AIBC were valid bank set- 
offs. These contentions run counter to applicable law and 
the findings of fact below. 


In sum, none of the theories urged by the New York 
Bank can be sustained. As the District Court found, the 
evidence in this action establishes that the New York Bank 
obtained no valid contemporaneous lien or security interest 
as to either of the two loans and advances to AIBC. The 
repayment of the loans within four months of the com- 
mencement of the bankruptcy case and at a time when 
the New York Bank knw or had reasonable cause to believe 
that AIBC was insolvent resulted in preferential transfers 
under Section 60a of the Bankruptcy Act, 11 U.S.C. 96a, 
voidable by the Trustee under Section 60b of the Bank- 
ruptcy Act, 11 U.S.C. §96b. 


Statement of Facts 


At pages 3 through 13 of its brief the New York Bank 
sets forth what purports to be a statement of facts. That 
statement is not only incomplete in its description of the 


two loan transactions involved, but is extremely misleading 
as to what the New York Bank knew or should have known 
about the financial condition of AIBC. The comprehensive 
decison of the District Court states that the contentions of 
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the New York Bank and its averment that it was without 
‘‘reasonable cause to believe’’ were unsupported by the 
evidence. In an apparent effort to overcome the factual 
deficiencies in its case, the brief of the New York Bank ig- 
nores the ree -d below and omits critical, often uncontro- 
verted facts. Consequently, the Trustee is constrained to 
set forth in detail the facts pertinent to the appeal at bar as 
found by the District Court or as stipulated by the parties. 


A. AIBC and Its Relationship With the New York Bank 


Prior to April, 1973, AIBC, which was engaged in inter- 
national currency transactions, letter of credit transactions, 
‘““harter’’ and ‘‘switch’’ transactions and clearing currency 
transactions, had established a relationship with the New 
York Bank in connection with specific letter of credit trans- 
actions. App. at 195 (R.* 18); App. at E140 (Exhibit 52, 
71). AIBC also maintained a demand deposit account with 
the New York Bank. App. at 195 (R. 116). Extensions of 
credit by the New York Bank to AIBC were considered on 
an ‘‘offering basis.’’ App. at 195 (R. 117-118). Accord- 
ingly, each request for credit by AIBC was to be evaluated 
and considered separately by the New York Bank. App. at 
195 (R. 118). 


B. The May 2, 1973 Loan Transaction 


The facts in relation to the first loan transaction are 
as follows: 


1. In April, 1973, Victor Romane (‘‘Romano’’), 
then Executive Vice President of AIBC, called the 
New York Bank to inquire about interest rates for a 


*“R.” refers to the trial record, which is reprinted in full at page 
195 of the appendix. 
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loan, the proceeds of which were to be used to purchase 
Swiss franes. App. at 195 (R. 200); E140 (Exhibit 52, 
710). 


2. On or about April 20, 1973, Sheldon Silverston 
(‘‘Silverston’’), President of AIBC, spoke with Wil- 
liam Boland (‘‘Boland’’) of the New York Bank. 
Boland, then the ‘‘second in command’? and Vice Presi- 
dent of the New York Ban, was the account officer for 
AIBC. Silverston described to Boland a proposed 
foreign exchange transaction. App. at 195 (R. 21, 115- 
116). 


3. Silverston stated that AIBC proposed to enter 
into a foreign exchange contract with Swiss Credit 
Bank of Zurich (‘‘Swiss Credit’’) pursuant to which 
it would (a) purchase Swiss franes on the ‘‘spot’’ 
market, and (b) sell the Swiss frances to Swiss Credit 
in exchange for a prefixed number of U.S. dollars six 
(6) months thereafter. Silverston stated that for the 
six (6) month interval AIBC would invest the pur- 
chased Swiss frances in a fixed time interest bearing 
deposit account. Inasmuch as AIBC did not have suffi- 
cient moneys to make the initial purchase of Swiss 
franes, it proposed to borrow the necessary moneys, 
$1,000,000, from the New York Bank. App. at 195 
(BR. 19-22, 26, 29). 


4, Silverston informed Boland that the proposed 
transaction was a ‘‘safe’’ one. App. at 195 (R. 26). 


5. In connection with the investment of the pur- 
chased Swiss francs, Boland suggested that AIBC 
invest the same in a time deposit with Wells Fargo 
Luxembourg, a branch bank of Wells Fargo Bank, N.A. 
which conducted business independently of the New 
York Bank. Boland offered to AIBC the use of the 
New York Bank’s ‘‘test key’’ telex facility to ex- 
pedite communications between AIBC and Wells 
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Fargo Luxembourg as to the terms of a fixed time 
deposit agreement. App. at 195 (R. 29); E140 (Ex- 
hibit 52, 712). 


6. Silverston agreed to purchase a time deposit 
contract with Wells Fargo Luxembourg, if Wells 
Fargo Luxembourg would offer a competitive interest 
rate as favorable to AIBC as those available at other 
institutions. App. at 195 (R. 29). 


7. On April 20, 1973, AIBC, through the use of the 
test key facility, inquired of Wells Fargo Luxembourg 
as to the interest rate Wells Fargo Luxembourg would 
offer for a six (6) month time deposit. App. at 195 
(R. 29-30) ; E116 (Exhibit 41). 


8. Wells Fargo Luxembourg responded directly to 
the New York Bank stating that it would quote rates 
for ‘‘your customer’’ in a subsequent telex and re- 


quested that the New York Bank advise Wells Fargo 


Luxembourg as to the role and function of the latter 
in the foreign exchange transaction. The telex stated: 


“RE: SWi1S5 FRANCS TIME DEPOSIT 


"1. TUESDAY YOUR OPENING POZNIAK WILL 
SEND YOU SP OUOTES LUX PAYS PO ACCEPT 
DEPOSIT, 


1 ASSUME THAT THIS SWISS FRANC DEPOSIT 
PLACED WITH LU WILL SERVE AS COL- 
LATERAL FOR A DLRS 1 MIO LOAN MADE BY 
YOURSELVES TO YOUR NEW YORK CUS- 
TOMER. IN OTHER WORDS WE SHOULD NOT 
GET INVOLVED IN DOING A SWAP SF / DLRS 
AND PROVIDE [THE DLRS 1 MIO 


“PLEASE CONFIRM” 


“REGARDS, 
J]. DE LA CHAUVINIERE’ 


App. at F118 (Exhibit 42). [Emphasis supplied.] 
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9. The New York Bank made no telex response to 
the foregoing inquiry. App. at 195 (R. 155). 


10. On April 24, 1973, Wells Fargo Luxembourg 
advised the New York Bank by telex of interest rates it 
could offer ‘‘your customer’’ for time deposits for a 
three month period. The telex from Wells Fargo Lux- 
embourg referred to the question in the prior telex and 
again asked for a response to the question as to the 
role and function of Wells Fargo Luxembourg. App. 
at E118, 119 (Exhibits 42, 43). The New York Bank 
did not reply by telex to the Luxembourg bank. App. 
at 195 (R. 166). 


11. On April 25, 1973, the New York Bank re- 
quested, on behalf of AIBC, new quotations for inter- 
est rates for fixed time deposits. App. at E120 (Ex- 
hibit 44). On April 26, 1973, Wells Fargo Luxembourg 
responded and quoted an interest rate of 4.125% for a 


six (6) month time deposit of Swiss frances. App. at 
E121 (Exhibit 45). 


12. On April 30, 1973, Boland advised Silverston 
that the New York Bank would loan and advance to 
AIBC in connection with the proposed foreign ex- 
change transaction, the sum of $1,000,000 at 8% per 
annum for a period of six (6) months. App. at 195 
(R. 122-123). Boland requested that Silverston for- 
ward a letter from AIBC to the New York Bank stat- 
ing the terms of the loan and advance and outlining the 
transaction. App. at 195 (R. 24). Silverston delivered 
such a letter to Boland. App. at 195 (R. 24); App. 
at E1, 


13. On the same date, April 30, 1973, AIBC entered 
into a foreign exchange agreement with Swiss Credit. 
In accordance with the foreign exchange agreement it 
agreed to purchase from Swiss Credit, 3,240,000 Swiss 
francs in the ‘‘spot’’? market and thereafter, on No- 
vember 2, 1973, sell to Swiss Credit, 3,308,850 Swiss 
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francs in exchange for $1,042,814.37. App. at E140, 
168, 172 (Exhibit 52, 15, 17, 18; Exhibits 56 and 60). 


14. Concurrently, AIBC entered into a time de- 
posit contract with Wells Fargo Luxembourg pursuant 
to which AJBC agreed to deposit with it 3,240,000 
Swiss franes for a fixed term maturing on Novem- 
ber 2, 1973. App. at E5 (Exhibit 3). The time deposit 
contract was in the name of AIBC. App. at 137-38. 
Wells Fargo Luxembourg agreed to pay to AIBC in- 
terest at the rate of 4.25% per annum on the deposit. 
App. at 5 (Exhibit 3). By telex dated May 1, 1973, 
AIBC instructed the New York Bank to use its test 
key telex facility on behalf of AIBC to confirm the 
terms of the time deposit contract with Wells Fargo 
Luxembourg and instruct Wells Fargo Luxembourg to 
deliver the proceeds of the time deposit upon maturity, 
3,308,850 Swiss francs, to Swiss Credit for the account 
of AIBC. App. at 195 (R. 29-30); App. at E122, 140 
(Exhibits 46; 52, 720). The telex from AIBC stated: 

“RE OUR TELEPHONE CONVERSATION 4/30/73 WE 
CONFIRM SWISS FRANCS TIME DEPOSIT 3,240,000 
VALUE 5/3/73 PERIOD 182 DAYS MATURING NO- 
VEMBER 2, 1973 RATE 444% P.A. 

SWISS FRANCS WILL BE CRI (ITED YOUR AC- 
COUNT AT WX SWISS BANK RP. ZURICH BY 
ORDER SWISS CREDIT BANK 2) 2ICH BY ORDER 
AMERICAN IB.C. 770 LEXINGTON AVENUE, N.Y. 
AT MATURITY PAY PRINCIPAL PLUS INTEREST 
TO SWISS CREDIT BANK ZURICH, ATTENTION 
ME. RIBI SWISS FRANCS 3308805 CREDIT DOL- 
LAR EQUIVALENT 1,042,814.37 TO WFBI [THE 
NEW YORK BANK]| FOR ACCOUNT AMERICAN 
IL.B.C. ATTENTION BOLAND, REGARDS. BOLAND.” 
App. at E122 (Exhibit 46). [Emphasis supplied. ] 

15. The telex message made no mention of a 
pledge, assignment or deposit of the Swiss francs as 
collateral for the benefit of the New York Bank. The 
time deposit agreement between AIBC and Wells 
Fargo Luxembourg was evidenced by a written con- 
tract, Contract No. 42781, issued by Wells Fargo 
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Luxembourg and received by AIBC. ATBC retained 
physical possession of Contract No. 42781 during the 
entire term of the time deposit. App. at 195 (R. 30-31, 
67); E5 (Exhibit 3). It did not deliver or assign Con- 
tract No. 42781 to the New York Bank. App. at 195 
(R. 30-31, 67, 139) ; 137-88. Wells Fargo Luxembourg 
never acknowledged or in any way indicated to AIBC 
or any other party that it was acting as a pledge 
holder. App. at 195 (R. 139); 137-39. 


16. In connection with the foreign exchange trans- 
action, AIBC, by telex dated April 30, 1973, instructed 
Swiss Credit to transfer, on November 2, 1973, the 
dollars to be paid by Swiss Credit in exchange for the 
Swiss frances to the New York Bank for AIBC. App. 
at E140 (Fxhibit 52, 124); E172 (Exhibit 60). The 
telex from AIBC stated: 


“WE CONFIRM THAT WE HAVE PURCHASED 
FROM YOU 3,240,000 SWISS FRANCS AGAINST 
DOLLARS VALUE MAY 3, 1973. 


PLEASE DELIVER THE 3,240,000 FRANCS TO SWISS 
BANK CORP... ZURICH FOR CREDIT TO THE AC- 
COUNT OF WELLS FARGO LUXEMBOURG REF. 
AMERICAN IBC CORP. ON MAY 3 WELLS FARGO 
BANK NEW YORK. WILL DELIVER [HE ONE 
MILLION DOLLARS TO CHASE MANHATTAN 
BANK, NEW YORK FOR CREDIT TO ACCOUNT OF 
SWISS CREDIT BANK ZURICH, REF. AMERICAN 
IBC CORP. 


WE FURTHER CONFIRM THAT WE HAVE SOLD 
YOU VALUE NOVEMBER 2, 1973 3,308,850 SFRANCS 
AGAINST PAYMENT TO US IN DOLLARS AT 3,173 
SWISS FRANC EQUAL ONE DOLLAR. .WELLS 
FARGO LUXEMBOURG WILL DELIVER SWISS 
FRANC SUM TO YOU VALUE NOVEMBER 2, 1973 
THRU SWISS BANK CORP., ZURICH. KINDLY AR- 
RANGE DELIVERY OF COUNIERVALUE DLKS 
1,042,814.37 TO WELLS FARGO INTERNATIONAL 
CORP. VALUE NOVEMBER 2, 1973 REF. AMERICAN 
IBC CORP. 


SHELDON SILVERSTON, PRESIDENT, AMERICAN 
TBC CORP.” 


App. at E172 (Exhibit 60). 
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17. After speaking with Silverston on April 30, 
1973, Boland spoke with Charles Lilien (‘‘Lilien’’), the 
Executive Vice President of the New York Bank, and 
Nelson Alexander, a credit officer of Weils Fargo Bank, 
N.A., the parent corporation of the New York Bank. 
App. at 195 (R. 124). Boland described the proposed 
transaction with AIBC to Lilien as follows: 


‘‘We had a proposal from American IBC to finance 
$1,000,000 which would be placed in a time deposit 
in favor of Luxembourg. Upon maturity of the time 
deposit the funds would be remitted back to us in 
New York which we would be instructed to liquidate 
our loan, and so forth, with a secured advance.’’ 
App. at 195 (R. 126) [Emphasis supplied.] 


18. Boland described the proposed loan transaction 
with AIBC to Alexander. App. at 195 (R. 125). Alex- 
ander told Boland that the loan transaction ‘‘Sounds 
good, okay.’’ App. at 195 (R. 125). 


19. According to Boland, the transaction involved 
a ‘“‘secured advance’’ because ‘‘the completion of the 
foreign exchange contracts would be complied with and, 
therefore [the New York Bank] had a security inter- 
est.’? App. at 195 (R. 139). Lilien testified that the 
New York Bank relicd upon the ‘‘statement in the let- 
ter exchanged between [the New York Bank] and Mr. 
Silverston that the time deposit at [Wells Fargo Lux- 
embourg] was collateral to the loan’? and, therefore, a 
‘“pledge’’. App. at 195 (R. 271). The New York Bank 
relied upon (a) the execution and performance of the 
executory agreements made by AIBC and the instruc- 
tions issued by AIBC to Wells Farge Luxembourg and 
Swiss Credii as demonstrating the source of the funds 
to enable the ultimate repayment of the loan and ad- 
vance to AIBC, and (b) the intent of AIBC to use the 
proceeds of the time deposit contract to obtain the U.S. 
dollars to repay it. App. at 195 (R. 139, 271). 
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20. On May 2, 1973, Boland, on behalf of the New 
York Bank, sent to Silverston a letter confirming the 
understanding of the Bank as to the agreement of April 
30, 1973, pursuant to which it agreed to loan and ad- 
vance AIBC the sum of $1,000,000. App. at E3 (Ex- 
hibit 2). Forwarded with the letter of May 2, 1973 
was a form of Advance Account Agreement, promis- 
sory note and a copy of the letter dated May 2, 1973. 
App. at E7, 8 (Exhibits 5, 6). Boland requested that 
AIBC execute and return to the Bank each of the en- 
closures. App. at £3 (Exhibit 2). 


21. The parties intended that the transaction be 
‘‘riskless’’, App. at 195 (R. 26). The loan and advance 
was thought to be ‘‘riskless’’ to the New York Bank 
because the flow of moneys and the source of the repay- 
ment of the loan and advance to AIBC were demon- 
strable. App. at 195 (R. 139, 253, 284-285). However, 
neither the New York Bank nor AIBC, subsequent to 


the actual advance of the loan, $1,000,000, took any 
action to perfect a lien or security interest or obtain a 
delivery of the property of AIBC to protect the claim 
of the New York Bani against an intervening event, 
such as a levy or attackment by a lien creditor or the 
bankruptey of AIBC. App. at 195 (R. 67, 132-33, 293). 

22. The only references to collateral in any docu- 
ments between the New York Bank and AIBC are in 
the letters of April 30 and May 2, 1973. The April 30 
letter contains the following statement: 


“‘This Swiss Frane sum [the Swiss franes de- 
livered to Luxembourg] is placed on time deposit 
ralue May 3, 1973 uniil November 2, 1973 at an in- 
terest rate of 4.25% per annum. This deposit is 
lodged with you as collateral for the One Million 
Dollar loan and is subordinated to sueh loan.’ App. 
at E1 (Exhibit 1). 
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The letter of May 2, 1973, executed by the New York 
Bank and AIBC, contains the following statement: 


‘*You [AIBC] have agreed to lodge with us [the 
New York Bank], as collateral the Swiss France time 
deposit as outlined in your letter of April 30, 1973.’’ 
App. at E3 (Exhibit 2). 


23. Notwithstanding the statements contained in 
the letters of April 30, 1973, and May 2, 1973, the 
evidence of the time deposit contract, Contract Number 
42781, was not delivered to the New York Bank and no 
restrictions were imposed upon AIBC as to the use 
of the time deposit contract or the proceeds thereof. 
App. at 195 (R. 30-31, 67). 


24. On May 3, 1973, the day after Boland sent his 
letter to Silverston and prior to the return of any ex- 
ecuted documentation, the New York Bank advanced 
$1,000,000 to AIBC. App. at 195 (R. 130). The loan 
and advance were authorized by Boland, who initiated 
an ‘‘offering sheet’’. App. at 195 (R. 130-31). Boland 
executed the offering sheet. App. at E93 (Exhibit 36). 


25. The offering sheet contains the following state- 
ment under the heading ‘‘Collateral/Scfekeeping/ 
Documents’’: 


‘““P/N date 5-3-73 for $1,000,000 payable 11-2-73 
(sent to customer) S.F.3,240,000 Time Deposit with 
WFB/Lux as collateral.’’ App. at E93 (Exhibit 36). 


26. Subsequent to the initiation of the offering 
sheet and the execution thereof, neither Boland nor 
anyone else on behalf of the New York Bank took any 
further action in connection with the loan and advance 
of $1,000,000 to AIBC other than the transmittal of the 
loan proceeds to Swiss Credit in accordance with the 
instructions of AIBC. App. at 195 (R. 132-133). 
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27. The New York Bank did not request or obtain 
the execution and delivery by AIBC of any financing 
statements under the Uniform Commercial Code in 
connection with the loan and advance of $1,000,000, and 
it did not file any documents purporting to be a secu- 
rity agreement or evidence of a lien or security inter- 
est with any appropriate recording or filing office. 
App. at 195 (RB. 67, 293). 


28. Prior to this loan and advance transaction with 
AIBC, tlie New York Bank had never engaged in any 
similar type loan transaction. App. at 195 (R. 127, 
285). Despite the novelty of the transaction to the 
New York Bank and its lack of familiarity with this 
type of transaction, it did not submit the same to 
legal counsel for review either as to substance or form. 
App. at 195 (R. 156, 286). 


29. Neither Boland nor any other representative of 
the New York Bank took any action themselves or re- 
quested any action on the part of AIBC to effect per- 
fection of a security interest or lien in the assets of 
AIBC in or about May, 1973. App. at 195 (R. 132-33). 
The New York Bank claimed below that despite its telex 
test key facility with Wells Fargo Luxembourg and the 
volume of telex exchanges between it and the Luxem- 
bourg bank, it responded to Wells Fargo Luxembourg’s 
inquiry concerning the role and function of Wells Far- 
gol -embourg (App. at E118, 119 (Exhibits 42, 43)) 
by ma..ng to it a blind copy of the letter between the 
New York Bank and AIBC dated May 2, 1973. Exhibit 
H (App. at E185), produced by the New York Bank at 
trial, contains a handwritten legend, ‘‘b.c. Mr. Pozniac, 
Lux.’’ 406 F.Supp. at 469. 


30. On May 3, 1973, AIBC purchased 3,240,000 
Swiss francs from Swiss Credit for a purchase price 
of $1,000,000, in accordance with the foreign exchange 
contract dated April 30, 1973. App. at E140 (Exhibit 
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52, 17). Thereafter, Swiss Credit transferred the 
Swiss franes purchased by AIBC to Wells Fargo Lux- 
embourg’s account with Swiss Bank Corporation pur- 
suant to AIBC’s instructions. App. at E140 (Exhibit 
52, 19). 


31. The use by Wells Fargo Luxembourg of the 
Swiss francs deposited by AIBC was noi restricted 
in any way. App. at 195 (R. 280). In accordance 
with the time deposit contract, Contract No. 42781, 
Wells Fargo Luxembourg became a debtor of AIBC 
obligated to pay the amount of the time deposit plus 
interest to AIBC on November 2, 1972. Wells Fargo 
Luxembourg did not at any time state to any person 
that it acted as a fiduciary for the benetit of the New 
York Bank. App. at 195 (R. 139). Wells Fargo Lux- 
embourg sent AIBC a confirmation of the contract 
stating: 


‘‘We confirm having accepted from you [currency] 
S.F. [principal/eurrency] 3,240,000.00 [value date] 
03/05/73 [maturity date] 02/11/73 [r-te] 4.250000 
[interest] 69,997.50 [currency] S.F. [total/currency 
value] 3,309,997.50.’’ App. at E5 (Exhibit 3). 


32. On November 2, 1973 the time deposit matured, 
the proceeds were paid to AIBC, and Wells Fargo 
Luxembourg, pursuant to instructions previously re- 
ceived from AIBC, transferred the proceeds to AIBC’s 
account at Swiss Credit. App. at E140, 221 (Exhibits 
52, (721-23; AD). 


33. Thereafter on November 2, 1973, Swiss Credit 
purchased from AIBC 3,308,850 Swiss franes in ex- 
change for $1,042,814.37, in accordance with the April 
30, 1973 foreign exchange contract. App. at E94, 140, 
168 (Exhibits 52, 123; 37; 56). 


34. Pursuant to instructions received from AIBC, 
Swiss Credit transferred the $1,042,814.37 to the New 


.. 
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York Bank for the account of AIBC. App. at E94, 140, 
168, 172 (Exhibits 37; 52, 924; 56. 60). 


35. The $1,042,814.37 transferred by Swiss Credit 
pursuant to directions of AIBC were eredited to 
AIBC’s account with the New York Bank and deb- 
ited in accordance with the letters of April 30 an 
May 2, 1973, to accomplish repayment of the prin- 
cipal amount of the May 2, 1973 loan and advance, plus 
$40,666.67 in interest. App. at 64, 124, 140 (Exhibits 
22, 48 and 52, 9925-27). The uet difference of $2,147.70 
remained as a credit balance in the account of AIBC. 
App. at E124, 140 (Exhibits 48 and 52, 727); App. 
at 174. 


The May 15, 1973 Loan Transaction 


The facts in relation to the second loan transaction are 


as follows: 


36. On or about May 15, 1973, Silverston contacted 
Boland in connection with a second proposed foreign 
exchange transaction. App. at E140 (Exhibit 52, 1128). 


37. As Silverston described this proposal to Bo- 
land, it was substantially the same as the prior foreign 
exchange transaction. App. at 195 (R. 40). Again, 
AIBC would have to borrow the $1,000,000 necessary 
to finance the initial purchase of Swiss franes from 
Swiss Credit. App. at 195 (R. 40). 


38. A significant difference in the second loan 
transaction between AIBC and the New York Bank 
was that AIBC arranged to invest the purchased Swiss 
franes pursuant to a time deposit contract with United 
California Bank, London (‘‘United California’’) for 
the six (6) month interval between the purchase and 
sale of the Swiss francs. App. at E11 (Exhibit 9). 
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39. In connection with the loan transaction of May 
15, 1973, the New York Bank was aware of and knew 
that the Swiss franes to be purchased by AIBC were 
to be deposited with United California pursuant to a 
time deposit contract for the benefit and account of 
AIBC. App. at E11, 13, 15, 17 (Exhibits 9, 10, 11 and 
12); App. at 195 (R. 286, 288). The New York Bank 
did not request that United California act as its agent 
in connection with the loan transaction of May 15, 1973 
and United California did not act as an agent for the 
New York Bank in relation thereto. App. at 195 (R. 
287). 
40. On May 15, 1973, the New York Bank agreed to 
loan and advance to AIBC $1,000,000 for a period of 


six (6) months at an interest rate of 814% per annum. 
App. at 195 (R. 141); App. at E11 (Exhibit 9). 


41. AIBC then entered into a foreign exchange 


contract with Swiss Credit for (a) the purchase of 
3,130,000 Swiss franes in exchange for $1,000,000 on 
May 17, 1973, and (b) the sale of 3,182,557.83 Swiss 
francs by AIBC to Swiss Credit for $1,046,894.05 on 
November 19, 1973. App. at E95, $< (Exhibits 38, 39). 
In connection therewith, AIBC instructed Swiss Credit 
to transfer the purchased Swiss francs to United Cali- 
fornia for the account of AIBC. App. at E96, 140 
(Exhibits 39; 52, 136). AIBC also issued instructions 
to Swiss Credit in connection with the transfer of the 
p.oceeds to be generated from the sale of the Swiss 
franes to Swiss Credit on November 19, 1973. App. 
at E95 (Exhibit 38). These instructions directed Swiss 
Credit to deliver the U.S. dollars, $1,046,894.05, ‘‘to 
wells fargo bank international corp. [the New York 
Bankj in favor of american ibe corp.’? App. at E95 
(Exhibit 38). 


42. On May 15, 1973, Silverston delivered to Bo- 
land a letter confirming the terms of the loan and ad- 
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vance and outlining the foreign exchange transaction. 
App. at Ell (Exhibit 9). 


43. In contrast to the first loan transaction of May 
1, 1973, the letter of May 15, 1973 makes no mention of 
the giving or ‘‘lodging’’ of any collateral by AIBC to 
or with the New York Bank. App. at E11 (Exhibit 9). 
Neither Boland nor any other person at the New York 
Bank objected to or made any comment as to the terms 
and provisions of the loan and advance as set forth in 
the letter of May 15, 1973. This is partienlarly note- 
worthy because in relation to the first loan transaction, 
Boland determined that the statement of the terms and 
provisions of the loan and advance, as set forth in the 
letter of AIBC dated April 30, 1973 (App. at E1), were 
inaccurate and restated the terms and provisions as 
understood by the New York Bank in the letter dated 
May 2, 1973. App. at 195 (R. 122-123); App. at E3 
(Exhibit 2). 


44. Boland authorized the loan and advance by ini- 
tiating an ‘‘offering’’ sheet. App. at E87 (Exhibit 
31). The offering sheet was executed by George Haw- 
kins (‘‘Hawkins’’), an officer of the New York Bank. 
App. at 195 (R. 142-143). 


45. The offering sheet for the loan transaction of 
May 15, 1973, under the heading ‘‘Collateral/Safekeep- 
ing/Documeuts’’, states: 


‘‘P/N dated 5-17-73 for $1,000,000 payable on 
11-19-73 (to be sent) LTR from American IBC dated 


5-15-73 outlining international transaction.’? App. 
at E87 (Exhibit 31). 


No statement is contained in the offering sheet or let- 
ter dated May 15, 1973 as to the obtaining of any 
pledge, assignment or collateral for the repayment of 
the loan to AIBC. App. at E11, 87 (Exhibits 9, 31). 


46. The New York Bank did not obtain any prom- 
issory note from AIBC in connection with the loan 
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transaction of May 15, 1973. App. at 195 (R. 39); 132. 
The New York Bank did not discover the absence of a 
promissory note until August, 1973, when Hawkins re- 
quested the execution and delivery of a promissory 
note. App. at E38 (Exhibit 18). AIBC did not accede 
to the request and the New York Bank took no further 
action. App. at 195 (R. 39, 295); 132. In addition, no 
Advance Account Agreement was executed and de- 
livered by AIBC in connection with the loan trans- 
action of May 15, 1973. App. at 195 (R. 39). 


47. In accordance with instructions given by AIBC 
on May 17, .973, the New York Bank transferred the 
proceeds of the loan and advance to Swiss Credit for 
the account of AIBC. App. at E86, 140 (Exhibits 30; 
52, 134). On that date, Swiss Credit sold to AIBC 
3,130,000 Swiss franes in exchange for $1,000,000. App. 
at 96, 140 (Exhibits 39; 52, 734). 


48. Pursuant to instructions given by AIT: ', Swiss 
Credit transferred the purchased Swiss .ranes to 
United California for the account of AIBC. App. at 
E96, 140 (Exhibits 39; 52, 186); App. at 195 (R. 39). 


49. On or about May 17, 1973, AIBC received from 
United California a confirmation of the time deposit 
contract. App. at E97B (Exhibit 40B). 


50. AIBC never delivered or assigned to the New 
York Bank its interest in the time deposit contract 
with United California. App. at 195 (R. 36, 147). 
AIBC retained complete dominion and control over 
the time deposit account and the proceeds to be gen- 
erated therefrom. App. at E17, 97B (Exhibits 12, 
40B); App. at 195 (R. 36). 


51. In June and July of 1973, Swiss Credit, a 
creditor of AIBC in connection with unrelated trans- 
actions, was concerned as to the ability of AIBC to pay 
its debts to Swiss Credit. Swiss Credit requested 
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United California to clarify its confirmation to Swiss 
Credit that AIBC had instructed United California to 
transfer the proceeds of the time deposit aecount 
upon maturity to Swiss Credit for the account of 
AIBC and that such instructions were irrevocable. 
App. at E97, 140 (Exhibit 40; 52, 146). United Cali- 
fornia confirmed to Swiss Credit that the instructions 
received from AIBC to transfer the proceeds of the 
time deposit account to Swiss Credit for the account 
of AIBC were irrevocable. App. at E97, 140 (Exhibits 
40; 52, 747). 


52. On November 19, 1973, the time deposit aec- 
count between United California and AIBC matured. 
App. at E97B (Exhibits 12; 40B). Pursuant to in- 
structions given by AIBC, the proceeds thereof were 
transferred by United California to Swiss Credit for 
the account of AIBC. App. at E17, 97B (Exhibits 12; 
40B; 52, 148). 


53. In aecordance with the terms of the second 
foreign exchange agreement between AIBC and Swiss 
Credit, the Swiss frances were purchased by Swiss 
Credit in exchange for $1,046,894.05 paid to AIBC. 
App. at E95, 140 (Exhibits 38; 52, 949). 


54. The $1,046,894.05 paid by Swiss Credit to 
AIBC for the purchese of the Swiss franes were not 
applied by Swiss Credit to the payment of its claim 
against AIBC in the sum of approximately $990,000, 
but were transferred by Swiss Credit, pursuant to 
prior instructions given by AIBC. App. at 195 (R. 
239-241); App. at 166-67. The U.S. dollars were trans- 
ferred to New York for the account of AIBC with the 
New York Bank. App. at E95, 140 (Exhibits 38; 52, 
750); App. at 167. 


55. The transfer was accomplished when The 
Chase Manhattan Bank, N.A., New York correspondent 
bank for Swiss Credit, followed its instructions from 
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Swiss Credit to deliver $1,046,895.05 to the New York 
Bank through the New York Clearing House. App. at 
F140 (Exhibit 52, 950). At 11:22:07 a.m. on Novem- 
ber 19, 1973, The Chase Manhattan Bank, N.A. re- 
leased the funds to the New York Clearing House. 
App. at E140 (Exhibit 52, 751). At 11:22:15 a.m., the 
New York Clearing House confirmed the release of the 
funds, credited the account of the New York Bank, and 
debited the account of The Chase Manhattan Bank, 
N.A. App. at E140 (Exhibit 52, 751). At or about 
2:15 p.m. on November 15, 1973, a messenger from 
the New York Bank obtained the payment slip from 
the New York Clearing House. App. at E135, 14° (Kix- 
hibits 51; 52, 752). 


56. During the afternoon of November 19, i‘ /3, 
the New York Bank credited the $1,046,894.05 to 
the demand deposit account of AIBC and debited 
that account in the sum of $1,043,916.67 to ac- 
complish repayment of the principal and interest due 
from AIBC in accordance with the lean and advance 
agreement dated May 15, 1973. App. at E66, 124, 140 
(Exhibits 22; 48 and 52, 753); App. at 195 (R. 179). 
As in the ease of the first loan transaction, May 2, 
1973, AIBC realized a profit, $2,977.38, represented by 
the moneys which remained as a credit balance in the 
account of AIBC with the New York Bank after the 
debiting of that account to effect repayment of the loan 
and advance. App. at F124, 140, 167 (Exhibits 48; 52, 
1927; 55); App. at 174-75. 


The New York Bank Had Reasonable Cause 
to Believe That AIBC Was Insolvent at the 
Time When the Loans Were Repaid. 


57. The parties stipulated and agreed that AIBC 
was insolvent as of June 1, 1973 and thereafter. App. 
at E165 (Exhibit 53). It was adduced at trial that 


23 


AIBC’s financial position did not chan xe from May 1, 
1973 to June 1, 1973. App. at 195 (R. 43-44). 


58. At the time the New York Bank entered into 
the two loan transactions, it had in its possession 
AIBC’s May 31, 1972 financial statement which re- 
flected that AIBC had a net worth of $105,000. App. 
at E73 (Exhibit 26); App. at 195 (R. 149, -95) ; 
App. at 129-30. 


59. At the time when the two loans were made to 
AIBC, the New York Bank made no effort to obtain 
updated financial information. App. at 195 (R. 295). 


60. According to Boland, the New York Bank was 
not concerned with the creditworthiness of AIBC; 
would not base any financing on AIBC’s financial 
statement; and would only enter into transactions with 
AIBC if the New York Bank assumed no risk because 
it was ‘‘secured.’’ App. at 195 (R. 117, 118, 151). 
According to Lilien, AIBC ‘‘could not stind as a seeker 
of unsecured credit.’’ App. at 195 (R. 249). 


61. Prior to the two loan transactions, the New 
York Bank had never entered into similar transactions 
with anyone else. App. at 195 (R. 156, 286) and it did 
. not refer the transactions for review by legal counsel. 

bas App. at 195 (R. 156, 286). 


The Loss of $3,000,000 Worth of Colombian Assets 


62. Silverston informed Boland during the year 
1972 that AIBC had acquired assets in Colombia, 
South America, that included the stock of Banco Na- 
cional, a Colombian bank, land at Inca, Inca Bay, 
Colombia, and homes in Santa Marta, Colombia. App. 
at £140 (Exhibit 52, 162). These Colombian assets 
were valued at approximately $3,000,000 on AIBC’s 
May 31, 1972 financial statement which was in the pos- 
session of the New York Bank. App. at E140, 128 
(Exhibit 52, (62; Exhibit 50); App. at 130-131. 
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63. In March of 1973, Gustavo Arango (‘‘ Aran- 
go’’). the New York Ban's representative in Colom- 
bia, called Silverston and informed him that Luis 
Lara “‘‘Lara’’) and Gonzalo Ospina (‘‘Ospina’’), two 
vice presidents of AIBC, were claiming that they, in- 
dividva'ly, owned these assets and recommended that 
AIBC hire counsel in Colombia. App. at E140, 18 
(Exhibits 52, 763; 13); Avp. at 195 (R. 46-48). As 
a result, Lara and Ospina were terminated as AIBC 
officers. App. at 195 (R. 46). The New York Bank 
was so notified by a Dun & Bradstreet report dated 
March 27, 1973. App. at E73 (Exhibit 26).* 


64. Boland admits that he was informed by Silver- 
ston at a luncheon meeting in early 1973 that AIBC 
was having problerns with ‘‘the Lara group’’, that 
AIBC had hired Colombian counsel to recover the 
assets and that h. Silverston, was trying for a settle- 
ment with Lara aid Ospina. App. at 195 (R. 163) ; 
App. at E140 (Pruibit 52, 164); App. at 130-32. 


65. In late April, 1973, Silverston called Boland 
and told him that he had attempted to resolve the prob- 
lems with Lara and Ospina at a settlement meeting held 
in Aruba earlier that month and that a settlement 
agreement had been proposed. App. at 195 (R. 49-50, 
158). Silverston also told Boland that the proposed 
settlement would give AIBC only one-third of the 
property it had claimed. App. at 195 (R. 50).** 

* Boland claimed at trial that he never knew AIBC severed its 
relationship with Lara and Ospina. App. at 195 (R. 158). The Dun 
& Bradstreet report which was kept in AIBC’s credit file at the New 
York Bank (App. at 195 (Rk. 162) ) was annexed to the CR 39 report 
sent to Boland. App. at E73 (Exhibit 26). 

** The Colombian assets were valued at approximately $3,000,000. 
App, at E1Z8 (Exhibit 30); App. at 195 (R.51); App. at 130. 
AIBC was to receive as its share of the settlement $100,000 cash and 


$900,000 to be paid in notes over four and a half years. App. at 195 
(R. 51). 
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66. On May 1, 1973, Silverston sent Boland a letter 
containing the terms of the proposed settlement agree- 
ment with Lara and Ospina, and giving the New York 
Bank instructions to serve as an escrow agent. App. 
at E140, 24 (Exhibit 52, 165; Exhibit 15); App. at 131, 
177. The settlement agreement was never executed 
and Lara and Ospina retained the Colombian assets 
for their own use. App. at E140 (Exhibit 52, 65); 
App. at 195 (R. 51); App. at 131, 177. 


67. Boland and the New York Bank were aware 
that the settlement was never consummated and that 
the Colombian assets were valued on the books of 
AIBC at approximately $3,000,000. Ann. at £156 (Ex- 
hibit 52, (166-67); App. at 131, 177. Boland was also 
aware that AIBC’s last financial statement showed a 
net worth of $105,000 (R. 148). Nevertheless, no one 
at the New York Bank ever questioned AIBC about 
the proposed settlement agreement, why that agree- 
ment aborted or the reasons behind the resignations of 
Lara and Ospina. As the result of a credit check of 
AIBC made by the New York Bank: in the fall of 1973, 
it concluded that the insolvency of AIBC was due in 
large part to its losses in Colombia. App. at 132. 


2. AIBC’s Problems With Banco de la Republica 


68. In March of 1973, Banco cz la Republica, a 
Colombian bank, alleged that AIBC had breached a 
cor.tract with it and consequently owed it approxi- 
mately $600,000. App. at £140 (Exhibit 52, [69); App. 
at 195 (R. 55). Banco de la Republica is, and was in 
1973, the New York Bank’s correspondent bank in 
Colombia. App. at E140 (Exhibit 52, 768). 

69. On June 20, 1973, AIBC entered into a settle- 
ment with Banco de la Republica pursuant to which 
AIBC paid Banco de la Republica $300,000 and exe- 
euted a promissory note in the amount of $297,415, 
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with interest at 10%, to be paid on December 31, 1973. 
App. at E140, 26, 37 (Exhibits 52, 70; 16, 17). 


70. Silverston informed Arango, the New York 
Bank’s representative in Colombia, about the dispute. 
App. at 195 (R. 54). In July, 1973, Arango told Lilien 
that there had been a problem among AIBC, Banco 
de la Republica, the Bulgarian Foreign Trade Bank 
and Swiss Credit as a result of a ‘‘currenecy swap’’ 
transaction which caused Banco de la Republica to in- 
cur a loss on a letter of credit transaction. App. at 
#140 (Exhibit 52, 171). According to Lilien, Arango 
said Banco de la Republica blamed AIBC for the 
problem and asked AIBC to reimburse it for its loss. 
App. at 140 (Exhibit 52, 171) 


71. Lilien thereupon wrote a memorandum con- 
taining a summary of the report from Arango; his 
instructions to Avange to consult with Baneo de la 
Republica and to report back to him; and his instruc- 
tions to Boland to fully investigate ATBC’s version of 
the incident. App. at E85, 140 (Exhibits 29; 52, 172). 
The memorandum zlso stated that ‘‘until this is clari- 
fied, we should avoid handling any new transactions 
with AIBC” and that Banco de la Republica ‘‘feels 
that AIBC cannot be dealt with in confidence and has 
severed relations with them.’?’ (Hmphasis supplied). 
App. at E85, 140 (Exhibits 29; 52, 772). 


fay | 


72. In September, 1973, Arango wrote Lilien and 
stated that the Banco de la Republica matter was 
settled. App. at E140 (Exhibit 52, 973). At the same 
time, Boland called Silverston and asked him what the 
problem was all about. Silverston informed Boland 
that AIBC had a problem, but that it had been re- 
solved. App. at 195 (R. 153). Boland, despite Banco 
de la Republica’s warning about dealing with AIBC, 
took Silverston at his word. App. at 195 (R. 153, 196). 
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Boland made no independent check of the basis of the 
dispute or of the nature of its resolution. App. at 195 
(EB. 196). 


73. The New York Bank was aware in October, 
1973 that AIBC had a net worth of at most $105,000. 
App. at 195 (R. 294-295); App. at 129-130. Neverthe- 
less, no further investigation was made by anyone at 
the New York Bank to ascertain the terms of the Banco 
de la Republica settlement agreement or AIBC’s abil- 
ity to make the payments called for thereunder, or 
whether relations were restored between AIBC and 
Banco de la Republica. App. at E158 (Exhibit 52, 
173); App. at 195 (R. 196-97, 299). 


3. The Resignation of Victor Romano 


74. Romano, AIBC’s Executive Vice President, 
had introduced AIBC to three banks, Republic Na- 
tional Bank, The Chase Manhattan Bank, N.A. and 
Wells Fargo Bank, N.A. App. at E161 (Exhibit 
52, 786). As of July 5, 1973, Romano ended his 
association with AIBC. App. at E161 (Exhibit 52, 
187). In July, 1973, Romano told Joshua Yedid, an 
officer of Republic National Bank, that AIBC was suf- 
fering severe financial problems and warned him 
not to do any business with AIBC. App. at E161- 
62 (Exhibit 52, 189). In the spring of 1973, Romano 
told Charles Mason, an officer of The Chase Manhat- 
tan Bank, N.A. that he had doubts about the financial 
condition of AIBC. App. at E162 (Exhibit 52, 790). 


75. On July 24, 1973, Romano wrote Boland to in- 
form him of his change in status. App. at E161, 71 
(Exhibits 52, (88; 24). The New York Bank also re- 
eeived a Dun & Bradstreet report informing it of Ro- 
mano’s resignation. App. at E74 (Exhibit 26). Ac- 
cording to Boland, he never knew whether Romano was 
an officer of AIBC. App. at 195 (R. 183). Upon receipt 
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of the letter, Boland made no effort to speak to Ro- 
mano, but merely filed the letter. App. at 195 (R. 157). 
Even though Romano introduced AIBC to the New 
York Bank, Boland ‘‘saw no reason why [he] should 
question Mr. Victor Romano as to why he left his job.”’ 
App. at 195 (R. 160). 


76. In August of 1973, Romano called and met with 
Donald Jardine (‘‘Jardine’’), the officer at Wells Far- 
go Bank, N.A. to whom Romano had introduced AIBC, 
App. at E141, 162 (Exhibits 52, (74; 91). At the time 
(August 1973), AIBC was indebted to the New York 
Bank in excess of $2,000,000 of which Wells Fargo, 
N.A. had a participating interest in the amount of 
$200,000, App. at E162 (Exhibit 52, 792). Romano 
told Jardine that he had left AIBC. Jardine told 
Romano, ‘‘Forget about it; why worry about it.’’ 
Deposition of Donald Jardine, Defendant’s Exhibit 
AM, p. 21. It is claimed that neither Jardine nor 
anyone else at either the New York Bank or Wells 
Fargo Bank, N.A. asked Romano why he had resigned, 
inquired of AIBC why he had resigned, made any oth- 
er inquiries into the circumstances surrounding his 
resignation, or made any inquiry of Romano as to 
the business and affairs, or current financial position 
of AIBC. App. at E140 (Exhibit 52, 793). 


4. The Unsigned Promissory Note and the 
Failure of the New York Bank to Document 
: the Loan of May 15, 1973 


77. No promissory note or advance account agree- 
ment was ever signed by anyone at AIBC with respect 
to the second loan transaction of May 15, 1973. App. 
at 195 (R. 38-39, 297-298) ; App. at 132. The New York 
Bank discovered this error in August of 1973, at which 
time it sent the note and the agreement to Silverston 
for execution. App. at 195 (R. 253, 296-297). Silver- 
ston failed to sign either document. App. at 195 (R. 
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39, 297). The New York Bank made no effort to find 
out why the documents were not signed and returned. 
App. at 195 (R. 296-298). 


The Unanswered Requests for Financial Information 


78. The New York Bank made several requests to 
AIBC during 1973 for updated financial information. 
AIBC did not respond to these requests. App. at 132. 
In addition, the Dun & Bradstreet reports in the files 
of the New York Bank indicated that AIBC ‘‘declined 
all financial information.’’ App. at E79, 82, 191 (Ex- 
hibits 26, L); App. at 132. 


6. The CR-39 Report 


79. The New York Bank requires that whenever 
a loan commitment is made to a customer, certain 
credit reports designated CR-38 and CR-39 must be 
prepared. The CR-38 is a preliminary report sent to 
the credit department before actual approval for the 
loan is given. App. at 195 (R. 209). Upon receipt of a 
CR-38, a bank credit analyst prepares a CR-39 which 
contains a thorough review of the customer’s financial 
condition. App. at 195 (R. 211); App. at E73 (Ex- 
hibit 26). The CR-39 must be completed within one 
week of the loan commitment (as opposed to the actual 
loan itself). App. at E166 (Exhibit 54). The CR-38 
specifically provides: 


‘“This is a preliminary report. Completed CR-39, 
CR-389A and CR-27A must be sent to division within 
one week of commitment.’’ 


The purpose of the CR-39 was to give the New York 
Bank information upon which to consider approving 
the loan. App. at 195 (R. 212). No timely CR-38 or 
CR-39 was made for cither loan transaction. 
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80. On October 19, 1973, more than five months 
after the loans had been advanced to AIBC, the New 
York Bank sent a CR-388 to the credit department. 
App. at E166 (Exhibit 54). That report noted that 
AIBC had a net worth of only $84,000.* Upon receipt 
of the CR-38, George Koutsantonis (‘‘ Koutsantonis’’), 
a bank eredit analyst, prepared a CR-39. App. at 195 
(R. 212). The CR-39, when completed on October 31, 
1973, was sent for review to Boland, George Hawkins, 
a bank loan officer, and Lilien. App. at !473 (Kxhibit 
26); App. at 195 (R. 258). In addition, it was subse- 
quently circulated among the various bank officers. 
App. at 195 (R. 222-223). 


81. The CR-389 contained a questionnaire which was 
answered by Koutsantonis. App. at 195 (R. 220). 
The questionnaire required, inter alia, information 
about management. App. at E73 (Exhibit 26). If a 
major change in management had oceurred, a written 
explanation of the change was required. App. at 195 
(R. 221). Koutsantonis noted on the CR-39 that 
AIBC’s three vice presidents (Lara, Romano and 
Ospina) were no longer officers of the corporation. No 
explanation was given in the CR-39 why they had re- 
signed nor was any investigation made to ascertain the 
circumstances surrounding the three resignations. 


82. The CR-39 further required that a litigation 
search be conducted on the subject. App. at E73 (Ex- 
hibit 26). IXoutsantonis did not know what a litiga- 
tion report is and had never seen one at the time he 
prepared the CR-39. App. at 195 (R. 220-221). To 
determine whether AIBC was involved in any litiga- 
tion, Koutsantouis merely looked in AIBC’s file at the 
New York Bank. App. at 195 (R. 220-221). No other 
inquiry was ever made. 

* It is not clear how the New York Bank computed the fact that 
AIBC’s net worth dropped from $105,000 to $84,000. Nevertheless, 


the New York Bank was obviously aware that AIBC’s financial 
condition was deteriorating. 
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83. Because of the dispute between AIBC, and Lara 
and Ospina, AIBC’s Colombian affiliate (Colombia IBC, 
Ltda.) failed to make interest payments on a loan 
whose repayment AIBC had guaranteed. Asa result 
of these defaulted payments, United Brands, Inc. in 
June of 1973 commenced an action against AIBC and 
its affiliate for approximately $4,500,000. App. at 195 
(R. 53). In connection with this lawsuit, an order of 
attachment against the property of AIBC was issued 
and served upon Chemical Bank, Manufacturers Han- 
over Trust Company, Republic National Bank, First 
National City Bank, The Chase Manhattan Bank, N.A., 
Swiss Bank Corp., Barelays Bank International and 
Nation” Bank of North America. App. at E140 (Hx- 
hibit 52, 175); App. at 195 (R. 53). The lawsuit re- 
mained active through the summer and fall of 1973. 
On September 10, 1973, the New York Law Journal 
reported the signing of an order extending the time of 
United Brands, Inc. to commence turnover proceedings 
in its action against AIBC. App. at E89, 140 (Exhibits 
33: 52, 176). On October 30, 1973, the New York Law 
Journal reported two decisions by the New York State 
Supreme Court in the action between United Brands 
and AIBC. App. at E90, 140 (Exhibits 34; 52, 177). 
The New York Bank would have learned of the United 
Brands action if it had conducted a litigation search as 
required by the CR-39. 


84. In addition, the CR-39 required the person pre- 
paring the report to contact banks with whom the sub- 
ject was doing business for their credit evaluation of 
the subject. App. at E73 (Exhibit 26). Koutsantonis 
contacted four banks with whom AIBC had a banking 
relationship. App. at 195 (R. 214-219). 

85. In connection with this inquiry, Chemical Bank 
responded on or about November 12, 1973 by stating: 

‘We closed the account of American IBC in August 
1973. In the past, we approved lines on an offering 


basis.”’ App. at £140, 73 (Exhibits 52, 781; 26); 
App. at 132. 


AIBC’s aecount at Chemical Bank was closed by Chem- 
ical Bank during the summer of 1973 as a result of the 
attachment of the account by United Brands, Ine. App. 
at E140 (Exhibit 52, 780). The New York Bank did not 
make inquiry as to the reasons behind Chemical Bank’s 
closing of AIBC’s account. App. at E140 (Exhibit 52, 
84); App. at 132. 


86. National Bank of North America (‘‘N.B. 
N.A.’’) responded to the New York Bank’s inquiry 
about a credit evaluation on or about November 9, 
1973. App. at £140 (Exhibit 52, (84). Koutsantonis 
made the following notation in respect of the N.B.N.A. 
response : 


‘‘We do not have a facility at the moment for the 
subject. In the past we have extended facilities on 
a secured basis. We cannot make any comment 
about our experience with the subject.’’ App. at 
F140, 73 (Exhibits 52, 984; 26). [Emphasis sup- 
plied]. 


No one at the New York Bank made any investigation 
to determine why N.B.N.A. would not comment on 
AIBC.* App. at E140 (Exhibit 52, 785). 


* The New York Bank has attempted to prove that a “no com- 
ment’ response has little or no significance by referring this Court to 
Exhibits AH, AI and AJ, which are responses to inquiries dated 
October 1, 1971, December 30, 1969 and May 17, 1972, respectively. 
App. at £235, 36, 37. A reading of those exhibits shows that they 
are very different from the report received on November 9, 1973. 

In Exhibit AH, the responding bank, N.B.N.A., specifically com- 
mented on its experience with the subject, to wit: “Our experience 
has been satisfactory and we have a favorable opinion of the company 
and its management.” 

In Exhibit AI, the responding bank, N.B.N.A., stated that “To- 
day, we can not repogg our experience since these transactions are still 
on the books and nothing has matured.” (Emphasis supplied. ) 

In Exhibit AJ, the responding bank also specifically commented 
on its experience with the subject, to wit: “Our experience has been 
satisfactory and our opinion favorable.” 


87. In August of 1973, AIBC breached four for- 
eign exchange contracts with N.B.N.A. and that bank 
commenced an action against AIBC on August 13, 1973, 
demanding damages in excess of $1,000,000. App. at 
£140 (Exhibit 52, 783). On August 30, 1973, AIBC 
entered into a settlement agreement with N.B.N.A. 
pursuant to which AIBC agreed to fully perform its 
obligations under the contracts and pay N.B.N.A. $5,- 
586,400. App. at E140, 42 (Exhibits 52, 783; 20). 


88. The CR-39 report also contained a ‘‘spread’’* 
and a reconciliation of net worth. App. at E73 (Ex- 
hibit 26). In preparing the spread, Koutsantonis used 
AIBC’s financial statements for the fiscal years ending 
May 31, 1970, May 31, 1971 and May 31, 1972. App. 
at E73 (Exhibit 26). Koutsantonis did not use nor did 
he ever request information about AIBC relating to 
its financial condition after May 31, 1972. App. at 195 
(R. 213-214).** In preparing the reconciliation of net 
worth, Koutsantonis stated in the CR-39 report: 


“The profitability of subject [ATBC] cannot be 
characterized as good, as indicated by the Net Prof- 
its Revenue ratio.’’ App. at E73 (Exhibit 26). 
89. In compiling the information for the CR-39 re- 


port between October 31 and November 2, 1973, the 
New York Bank: 


a. did not make an independent litigation search; 
b. had not reviewed or obtained May 31, 1973 finan- 


cial figures ; 


* A “spread” is a transfer of the figures contained in the subject's 
financial statements to the format used by the New York Bank. 


** According to Koutsantonis, Boland was responsible for obtaining 
up-to-date financial figures. App. at 195 (R. 214). Boland stated that 
he requested 1973 figures in September and October 1973. App. at 
195 (Rk. 150). AIBC did not comply with these requests and nothing 
further was done by the New York Bank to obtain those figures. 


App. at 132. 
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did not make any investigation into why Cui m- 
cal Bank closed AIBC’s account; 


did not make any investigation into the reasons 
for the ‘‘no comment’’ response of National Bank 
of North America; and 


did not make any investigation into the reasons 
for the resignations of all three (Lara, Ospina 
and Romano) of AIBC’s vice presidents. 


7. Actual Knowledge 


90. At approximately noon on November 19, 1973, 
Boland and Silverston went to the Bankers Club where 
they had drinks and lunch. Silverston testified he told 
Boland that AIBC had reached ‘‘the end of [its] rope”? 
and ‘‘how it happened, what [he] planned to do and 
how [he] hoped [theyj could possibly salvage the 


situation * * *,’? and further that ‘‘with the attach- 
ments on * * * [the] accounts it was almost impossible 
to do business.’’ According to Silverston, Boland 
“reiterated that he had warned [him] about the dan- 
gers in Colombia * * *."’ App. at 195 (CH. 61, 62). 
Boland wrote the following statement on the back of 
the Bankers Club check: 


‘*S. Silverston Pres. V. Romano V.P.* Amer. I.B.C. 
Dominican Republic deal—discussed other prob- 
lems.’’ App. at E125 (Exhibit 49) (Emphasis sup- 
plied). 


Boland then returned to the New York Bank and ar- 
ranged a meeting with Silverston and Robert Van 


* It is claimed that a third person was present at lunch. Silver- 
ston stated he believed someone might have stopped for a drink. App. 
at 195 (R. 62). Boland, despite his prior testimony under Section 
21a of the Bankruptcy Act, that only he and Silverston were present, 
App. at 195 (R. 172), now states that a third person was there, but 
that the third person was not Romano. App. at 195 (R. 174). How- 
ever he cannot remember the identity of that person. App. at 195 


(R. 174). 
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Veersen (‘‘Van Veersen’’), a bank loan officer in 
charge of Latin American transactions to discuss Sil- 
verston’s proposal to salvage the situation. App. at 
105 (R. 179-180). 


91. On November 20, 1973, Silverston met Van 
Veersen to discuss the proposal. App. at F140 (Ex- 
hibit 52, 759). While at the New York Bank that 
day, Silverston saw Nikita Lobanov (‘‘Lobanov’’), 
another Bank officer. App. at E140 (Exhibit 52, 961). 
Lobanov approached Silverston and said, ‘‘ Bill [Bo- 
land] told me about your problems, TI am very sorry.”’ 
App. at 195 (R. 63). 


92. On November 21, 1973, Lobanov wrote a letter 
to Dr. Stanley J. Foster, an officer of Sunkist Growers, 
Ine.* (‘‘Sunkist’’), informing him that ‘‘ American 
IBC, New York, is currently in financial difficulty’’ and 
recommending two other companies to act for Sunkist 
in connection with certain ‘‘switch’’ transactions in 
which Sunkist was interested. App. at E140 (Exhibit 


52, 161). 


The repayments of over $2,000,000 to the New York 
Bank in November, 1973 were preferential transfers 
under the Bankruptcy Act. 

Section 62a(1) of the Bankruptcy Act, 11 U.S.C. §96a, 
defines ‘‘preference’’, the result of a preferential transfer 
to a creditor of a bankrupt, as follows: 


‘*A preference is a transfer, as defined in this Act, of 
any of the property of a debtor to or for the benefit 
of a creditor for or on account of an antecedent debt, 
made or suffered by such debtor while insolvent and 
within four months before the filing by or against him 


* In late October, 1973, Lobanov had recommended to Sunkist the 
services of AIBC as a “‘switch-trader”. App. at E140 (Exhibit 52, 
60). 


of the petition initiating a proceeding under this Act, 
the effect of which transfer will be to enable such cred- 
itor to obtain a greater percentage of his debt than 
some other creditor of the same elass.’’ 


The District Court parsed out the essential elements of 


Elements of a Preference 


There must be a transfer 
of the property of the 
debtor; 


to or for the benefit of 
a creditor; 


for or on account of an 
antecedent debt; 


at a time when the debt- 
or is insolvent; 


. within four months be- 


fore the filing of a bank- 
ruptey petition; 


a preference and made the following findings of fact: 


Findings of Fact 


‘«The repayments on No- 
vember 2 and 19 were 
made from the _ bank- 
rupt’s assets * * *.’’ 406 
F.Supp. at 463; App. at 
125. 


* * * for the benefit of 
the New York Bank, [a 
ereditor of AIBC].’’ 406 
F.Supp. at 463; App. at 


125. 


6(* * * 


in order to ex-. 
tinguish the antecedent ~ 
debts incurred by [AI 
BC] the preceding May.”’ 
406 F.Supp. at 463; App. 
at 125. 


’ * * the carties have 
stipulated that AIBC was 
insolvent at all times on 
and after June 1, 1973.’’ 
406 F.Supp. at 463; App. 
at 125. 


““* * * the payments in 
November took place 
within four months of 
the filing of the bank- 
ruptey petition in Jan- 
tery, * ° *.7’ 406 F. 
Supp. at 463; App. at 
125. 


Elements of a Preference 


the result of which is to 
enable one creditor to ob 
tain a greater percentage 
of his debt than some 
other creditor of the 
same class.* 


Findings of Fact 
The New York Bank, 


‘o*# * * by receiving pay- 
ment in full of the bank- 
rupt’s obligations, clear- 
ly received a greater per- 
centage of its debt than 


similarly-situated bank- 
ruptey claimants.’’ 406 
F.Supp. at 463; App. at 
125. 


Once the elements of a preference are established, it 
may be voided by a trustee in bankruptey pursuant to the 
provisions of Section 60b of the Bankruptcy Act, 11 U.S.C. 
)96b, if the creditor reeciving the preference knew or had 
reasonable cause to believe the transferor was insolvent at 
the time the transfer was made. Upon the basis of the facets 
established the District Court determined that the New 
York Bank had reasonable cause to believe that AIBC was 
insolvent at the time that if received the repayments of the 
loans and advances which it had made to AIBC. Point III, 
infra. Despite the overwhelming evidence the New York 
Bank contends that no preferential transfer was effected 
because it possessed a lien or security interest of some 
type in respect of the two loan transactions and, further, 
that the moneys paid to it in satisfaction of the second 
loan on November 19, 1973 were not property of AIBC. 
The contentions of the New York Bank are essentially 
the same as those which were submitted below. The 
District Court considered those contentions and rejected 
them noting that they were nothing more than ‘‘ex post 
facto rationalizations [of the faulty banking practices and 
procedures of the New York Bank] which are neither per- 


suasive nor tenable.’’ App. at 124. 


* App. at 125. 


90 
te) 


The New York Bank Did Not Obtain a Valid 
Non-preferential Perfected Security Interest 
or Lien in Any Property in Respect of the Two 
Loan Transactions. 


While the New York Bank has insisted from the ineep- 
tion of this litigation that it was a secured ereditor of 
AIBC, it has been both ambiguous and inconsistent in ex- 
plaining the nature of its security interests and/or liens 
as well as the collateral underlying those claims. The New 
York Bank has, at various times, posited that the collateral 
security was (1) the time deposits in the name of ATBC, 
App. at 195 (R. 136, 271): (2) the letters of May 2 and 
May 15, 1973 between AIBC and the New York Bank, 
App. at 195 (R. 275); (8) the foreign exchange contracts 
among AIBC and the banks, App. at 195 (R. 2538, 284-85) ; 
and (4) its faith in the practice of its sister banks to 
abide by instruetions, whether or not irrevocable, issued 
by customers, App. at 195 (R. 284-85). The New York Bank 
has been imprecise, perhaps understandably so in view of 
its confusion as to the nature of the collateral seeurity 
claimed, in identifying the particular security agreements 
by which AIBC purported to grant an interest in its prop- 
erty to the New York Bank as security for the repayment 


of the loans. 


As the Distriet Court determined, no perfected security 
interest or lien was created in connection with the time 
deposits because there was never any delivery of possession 
to the New York Bank sufficient to satisfy that absolute 


requirement of a valid pledge. The written agreements pur- 


porting to grant security interests were not self-executing. 


The claim of the New York Bank to a security interest in 


the performance rights arising under the various contracts 
the ‘‘third party beneficiary’? theory or assignment 
theory—fails the test for perfection under Article 9 of the 


Uniform Commercial Code. 


1. The Collateral Security Which Might Have Been 
Available to the New York Bank. 


Because of the inability of the New York Bank to finally 


conclude what collateral security it relied upon, it is nee- 
essary to ascertain what collateral sceurity might have been 
available to the New York Bank for the repayment of the 
loans and advances made to AIBC. A review of the avail 
able collateral security will demonstrate that the New York 
Bank failed to comply with applicable law to effect a pledge, 
assignment lien or security interest in any of the potential 
collateral security at the time that each loan and advance 


was made by it to AIBC and thereafter. 


First, and most prominently, there is the possibility of 
a pledge of the time deposit accounts maintained by AIBC 
with Wells Fargo Luxembourg and United California. In- 
deed, this contention was expressed and urged below. 
Pretrial Memorandum of the New York Bank, p. 18; App. at 
195 (R. 271). However, as demonstrated hereinafter, no 
security deposit in the time deposit accounts was perfected 
under applicable law consistent with Section 60a(2) of the 
Bankruptcy Act, 11 U.S.C, §96a(2), because there was no 
possession by the pledgee or by some third party acting 
solely on behalf of the New York Bank either as to the time 
deposit itself or of some instrument indispensable to posses- 
sion of the time deposit account. The record is devoid of 


any evidence that the New York Bank could have fore- 
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closed any claimed lien or seeurity interest and demanded 


the remittance of the proceeds of the time deposit accounts. 


Second, there is the as ertion that the New York Bank 
obtained a security interest in the foreign exchange con- 
tracts with Swiss Credit or the time deposit contracis 
with Wells Fargo Luxembourg and United California. App. 
at 195 (R. 1387-9, 258, 284-5). However, the reliance on the 
part ot the New York Bank in the performance of a se- 
quence of contracts and adherence to instructions did not 
vest the New York Bank with a security interest in the 
contract rights of AIBC superior to the interests which a 
judicial lien creditor of AIBC could have obtained in such 
rights and the moneys represented thereby. This conclu- 
sion is inescapable beeause, as demonstrated vy the District 
Court, there was neither (a) a written security agreement 
to effect an assignment for security interest purposes in the 
contract rights, coupled with delivery of ‘‘indispensable’’ 
documents to the New York Bank, nor (b) a written security 
agreement signed by AIBC accompanied by the filing of 
a financing statement or its equivalent in the appropriate 


recording office. App. at 153-57, 163-66. 


The third possibility is an assertion by the New York 


Bank that it had a security interest in the moneys them- 


selves—either the U.S. dollars or Swiss franes. !lowever, 


this is to no avail for the New York Bank. There was never 
any agreement, oral or written, between the parties to 
grant a security interest to the New York Bank in the dol- 
lars or Swiss franes. In addition, neither the New York 
Bank nor any third party acting in its behalf ever had 
actual possession of the specific money:s sufficient to perfect 
a possessory lien therein at any time prior to the four 
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month period immediately preceding the commencement of 


bankruptcy proceedings against AIBC. 


9. The New York Bank Did Not Obtam a Valid Sub- 
sisting Security Interest or Lien in the Time Deposit Ac- 
counts or the Moneys Themselves by Pledge or Assignment. 


The Uniform Commercial Code, as adopted in New 
York State, does not apply to security interests in bank 
accounts. Section 9-104 of the Code provides, in pertinent 
part, as follows: 


“This article does not apply * * * 


‘‘(k) to a transfer in whole or in part of any of the 
following: * * * any deposit, savings, passbook or like 
account maintained with a bank, savings and loan as- 
sociation, credit union or like organization.’’? Uniform 
Commercial Code (McKinney 1964). 


The foregoing exclusion is explained in Paragraph 7 
of the Official Comment to the Uniform Commercial Code 
following Section 9-104, as follows: 

‘<TRjights under life insurance and other policies, and 
deposit accounts, are often put as collateral. Such 
transactions are quite special, do not fit easily under 
a general commerical statute and are adequately cov- 
ered by existing law.”’ (Emphasis supplied.) 
Thus, the question as to whether the New York Bank ac- 
quired a pledge of, or lien against, the time deposit accounts 
with Wells Fargo Luxembourg and United California must 
be determined in accordance with the non-Code law of New 
York. Walton v. Piqua State Bank, 204 Kan. 741, 447 P.2d 
316, 326-27 (1970) (const ruing an identical provision in the 
Kansas Uniform Comme: sial Code). 
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Under the law of New York, the only means by which 
a security interest can be created in a bank deposit account 
is through a pledge of the account.* It is the established 
law of New York that the two indispensable elements of an 
effective pledge for security purposes are (1) an agree- 
ment evidencing the intent to pledge specific tangible prop- 
erty of the debtor and (2) physical delivery of the item 
pledged to the pledgee, or a third party acting on his behalf. 
53 N.Y. Jur., Secured Transactions 1939, 120. Only upon 
the satisfaction 0: both elements wil! the pledgee acquire a 
lien positicn superior to the rights of third parties. McCoy 
v. American Express Co., 253 N.Y. 477, 482 (1930). 


The requirement of an agreement to pledge may be 
satisfied by an oral or written understanding. Restatement 
of the Law, Security §9 at 28 (1941); 68 Am. Jur. 2d, 
Secured Transactions [55 at 883 (2d Ed. 1973) ; ef. McCoy 
v. American Express Co., supra, at 480 (holding an oral 
agreement insufficient because not accompanied by delivery 


of possession). As to the second element, however, the 


*The question of the perfection of a security interest under 
§60a(2) of the Bankruptcy -ict, 11 U.S.C. $96a(2), must be deter- 
mined under applicable state law. AlcKenzie v. Irving Trust Co., 
323 U.S. 365, 370 (1945) ; Corn Exchange National Bank & Trust 
Co. v. Klauder, 318 U.S. 434, 436-7 (1942): Cohen v. East Nether- 
land Holding Co., 258 F.2d 14, 16 (2d Cir 1958): Okm v. Iseac 
Goldman Co., 79 F.2d 317, 319 (2d Cir. 1935); Malone v. Bolstein, 
151 F. Supp. 544, 546 (N.D.N.Y. 1957), aff'd, 244 F.2d 954 (2d 
Cir. 1957); 3 Collier, Bankruptcy §60.39[2] at 957-60 (14th ed. 
1975) (“Section 60(a) in this respect, * * * thus adopts state law as 
the rule of decision”). The only times when a court considering a 
preference action is entitled to disregard state law is where the lien 
being asserted is the lien of a federal judgment or decree, or where the 
creditor's priority is based upon a state law doctrine of equitable lien. 
3 Colher, Bankruptcy §60.39[2] at 957-60 (14th ed. 1975). In the 
former case, the applicable federal statute governs. /d. In the latter, 
state law must be disregarded. Section 60a(6) of the Bankruptcy 
Act, 11 U.S.C. §96a(6) ; 3 Collier, supra, at 958. : 
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courts of New York are strict in requiring actual physical 
custody of the collateral. McCoy v. American Express Co., 
supra, at 482-3; Sammet v. Mayer, 108 F.2d 337, 338 (2d 
Cir. 1939) (construing New York law) ; Cosmopolitan Film 
Distributors, Inc. v. Feuchtwanger Corp., 226 N.Y.S. 2d 584, 
091 (Sup. Ct. 1962); 53 N.Y. Jur., Secured Transactions 
120 at 414-16.* The delivery of the collateral requirement 


is not satisfied by the words of the pledge agreement; no 


interest in the property enforceable against third parties 


arises unless and until there is actual physical transfer of 
tangible property from the pledgor to the pledgee, or to a 
third party agreeing to hold possession on his behalf. Mc- 
Coy v. American Express Co., supra, at 482. 


The McCoy case, supra, demonstrates the defective rea- 
soning of the contentions urged by the New York Bank. In 
that case the plaintiff sued for conversion. The court found 
that the only real issue was whether the plaintiff, ‘‘either 
personally or by an agent, was the holder of a pledge.’’ 253 
N.Y. at 481. The plaintiff had made a loan relying upon the 
belief that he had collateral consisting of certain rugs stored 
in a Paris warehouse in t’ e borrower’s name. However, 
the New York Court of Appeals determined that the bor- 
rower : 


‘did no more than promise that the rugs would be held 
as security for the loan, that in the event of a sale in 


* Accord, Security Warehousing Co. v. Hand, 143 F. 32, 41 
(7th Cir. 1906). 


“Delivery of possession is the very life of a pledge. No mere 
agreement respecting possession can create it. The contract of 
pledge cannot exist outside of the fact of change of possession. 
The pledgor must dispossess himself openly, completely, une- 
quivocably, and without deceptive combinations which lead third 
persons into error as to the real possessor of the thing. And the 
pledgee must take and maintain an open, exclusive and unequiv- 
ocal possession.” 143 F. at 41. (Emphasis supplied.) 
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Paris, he would pay the debt out of the proceeds, and 
that in default of such a sale he would ship the rugs 
to the United States in his own name by the American 
Express Company, and hold them [presumably for 
the plaintiff] until payment.’’ 253 N.Y. at 480. 


The defendant, American Express Company, did not 
deliver the rugs to the borrower in New York but to an- 
other person. The plaintiff claimed this violated its pos- 
sessory interest in the rugs. 


Thus, the issue presented was whether the borrower’s 
promise was effective ‘‘to clothe the promisee [plaintiff] 
with any right to possession’’ as against American Express 
Company. 253 N.Y. at 484. Since the plaintiff never had any 
right to immediate possession of the rugs, the court held 
that his claimed lien against the rugs was ineffective as 
against third parties. 253 N.Y. at 483-84.* Writing for a 
unanimous court, Chief Judge Cardozo explained that 


‘‘ft]he rule is fundamental that there is no pledge 
without delivery. * * * Delivery of possession is a 
matter of something more than words alone. Posses- 
sion is not changed by the promise of the owner that 
he will hold the thing thereafter for the use of the 
pledgee* * *.’’? 253 N.Y. at 482. (Citations omitted.) 
(Emphasis supplied.) 


In Sammet v. Mayer, supra, a case analogous to the in- 
stant matter, a debtor borrowed $4,000 from a ereditor and 


gave the latter a promissory note which recited that certain 


* The court also indicated that the borrower's mere promise to 
held goods, which were stored with a warehouseman in the borrower's 
name, as security for the lender, even though coupled with the 
promise that the borrower would forward the proceeds of any sale to 
the lender on account of the debt, did not constitute an agreement to 
create a pledge. 253 N.Y. at 484. 
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specified stocks were pledged as collateral for the note. The 
debtor then placed the stocks in an envelope, on the outside 
of which the ereditor’s name was written, and placed the 
envelope in his own safe deposit vault. As in the appeal at 
bar, the transaction was recorded in the debtor’s books and 
records as a secured transaction. Subsequently, the debtor 
was adjudicated a bankrupt. The trustee in bankruptcy 
sought to recover the securities for the bankrupt estate. He 
was faced, as in the instant matter, with the ereditor’s claim 


that the securities had been pledged with him as collaterai 


security. The Court of Appeals for this Cireuit, applying 


New York law, held for the trustee because the pledge had 


never attained validity against third parties. 


‘“‘Under the decisions the transactions cannot be 
upheld as a valid pledge in the absence of delivery of 
possession of the property to the pledgee. McCoy v. 
American Express Co., 253 N.Y. 477, 171 N.E. 749; 
Casey v. Caveroc, 96 U.S. 467, 24 L. Hd. 779; Goldstein 
v. Rusch, 2d Cir., 56 F.2d 10, certiorari denied, 287 U.S. 
604, 53S. Ct. 9, 77 L. Ed. 526. Appellee asserts that 
constructive possession may be relied upon as a sub- 
stitute, but we know of no decision that would dignify 
the arrangement adopted in the instant case by calling 
it a delivery of constructive possession. * * *”? 

* * * 

‘“‘Conceivably, therefore, the arrangement at bar 
might be viewed as a pledge, a chattel mortgage, a 
declaration of trust, or as the mysterious equitable 
lien to which Mr. Justice Holmes refers [in Sexten v. 
Kessler & Co., 255 U.S. 90 (1912)]. But whatever 
name is ultimately applied, we are of the opinion that 
the transaction is invalid against creditors and hence 
against the trustee in bankruptey. * * *”’ 


“Since, therefore, the claimant had had no posses- 
sion of the property, and since no mstrument embody- 
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ing the transaction has been filed as provided in N.Y. 
Inen Law, §230, the Trustee is entitled to retain the 
securities discovered in the bankrupt’s vault.’’ 108 
F.2d at 339-41. (Emphasis supplied.) 


In order for delivery of possession to one other than the 
pledgee to satisfy the possession requirement, the third 
party must be the pledgee’s agent and must specifically 
consent to hold possession for the pledgee. ‘‘An agent has 
custody, but not possession in the proper sense,’’ stated 
Justice Cardozo in the McCoy case. 253 N.Y. at 483. The 
crucial inquiry, under McCoy, is not whether the third 
party has custody, but whether that eustody amounts to 
possession by the pledgor or by the pledgee. Id. Accord- 
ingly, it is essential that an agreement be found to exist 
between the third party, the pledgor and the pledgee pursu- 
ant to which the third party holds for the ‘‘use”’ of the 
pledgee and pursuant to which the pledgee may himself 
obtain actual possession immediately upon a default by the 
debtors. 253 N.Y. at 483-4. In the instant matter, the New 
York Bank never had a right to obtain possession of the 
time deposit account or the proceeds therefrom upon a 
default or the bankruptcy of AIBC. 


The nature of the possession by a third person necessary 
to perfect a pledge is stated in the Restatement of the Law 


of Security to be such that the pledgee must have ‘‘the 


* The common law cases in this area have been summarized as 
holding that the essential ingredient in a pledgee’s possession is that 
the property “be no longer subject, in tact or in law, to the dominion, 
possession, or control of the pledgor but to that of the pledgee”’. 68 
Am. Jur. 2d, Secured Transactions §75 at 906 (2d Ed. 1973). 
There exists no such agreement in this case. Further, if AIBC had 
been subjected to bankruptcy proceedings in April of 1973 the New 
York Bank would not have been in a position to realize upon the time 
deposit contracts or the proceeds of the foreign exchange contracts. 
McCoy v. American Express Company, supra. 
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privilege as against all persons to the immediate physical 
custody of the chattel.’? Restatement, Security §1, Com- 
ment (a) (1941). Ina recent case construing this principle 
of law, it was held that in order for there to be an effective 


pledge the pledgee must have ‘‘absolute dominion and con- 


trol over the property,’’ and that mere custody by a third 


party without that ‘‘dominion and control’’ does not make 
an effective pledge. In re Dolly Madison Industries, Inc., 
351 F. Supp. 1038, 1042 (S.D. Pa. 1972), aff’d mem., 486 
F.2d 917 (3d Cir. 1973) (decided under Pennsylvania law) 


(Kmphasis supplied). 


In the case of a pledge of a bank account, the property 
pledged is characterized as an intangible chose in action, 
i.e., the depositor’s right to the funds on deposit. Annota- 
tion, Pledge by Transfer of Instrument, 53 ALR 2d 13897, 
1398, 1406 (1957). Consequently, the element of delivery is 
deemed to be satisfied, and a valid pledge is created, when 
there is delivery of a passbook or other tangible evidence 
of ownership to the account. Matter of Barefield, 117 N.Y. 
387 (1904); Curry v. Curry, 70 N.Y. 212 (1877); Hoffman 
v. Brown, 188 Misc. 262, 67 N.Y.S.2d 426 (1st Dept. 1947) ; 
Foley v. New York Savings Bank, 157 App. Div. 868, 142 
N.Y.S. 822 (1st Dept. 1913); WeGuaire v. Murphy, 107 App. 
Div. 104, 94 N.Y.S. 1005 (4th Dept. 1905); Loucks v. John- 
son, 70 Hun 565, 24 N.Y.S. 267 (38d Dept. 1893); Matter of 
Hoffman, 175 Misc. 607, 25 N.¥.S.2d 339 (Sur. Ct. 1940). 
Accord, Walton v. Piqua State Bank, supra; Eichler v. Hil- 
side National Bank, 71 N.J. Super. 110, 176 A.2d 508, 511 
(1961); M.M. Landy, Inc. v. Nicholas, 221 F.2d 923 (5th 
Cir. 1955). See, generally, Restatement, Security $1, Com- 
ment (e) (1941); Anno., 53 A.L.R.2d 1397, 1406 (1957). 
here was no such delivery to the New York Bank. 
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The New York Bank also contends, for the first time, 
that it obtained a security interest in the time deposit ac- 
count with Wells Fargo Luxembourg by virtue of an as- 


signment thereof. It seeks to create the assignment lien 


from the correspondence between Silverston and Boland, 
dated April 30, 1973 and May 2, 1973. App. at H1-3 (Ex- 
hibits 1,2). This newly conceived argument is as untenable 
as the others generated by the New York Bank to cover up 
its own failures. 


While a depositor’s right to obtain the proceeds of a 
bank account may be characterized as a chose in action 
based upon the debtor-creditor relationship of the bank and 
depositor and Section 13-101 of the New York General Obli- 
gations Law provides generally that choses in action are 
assignable (McKinney 1964), the New York courts have uni- 
formly held that an interest in a bank account can only be 
conveyed through delivery to the transferee of actual physi- 
cal possession of a passbook or similar tangible evidence of 
cwnership of the aceount—the ‘‘indispensable instrument”’ 
requirement. Myers v. Albany Savings Bank, 270 App. Div. 
466, 60 N.Y.S.2d 477 (3d Dept.), aff’d, 296 N.Y. 562, 68 N.E. 
2d 866 (1946); Hoffman v. Brown, 188 Misc. 262, 67 N.Y.S. 
2d 426 (1st Dept. 1947) ; Matter of Hoffman, 175 Mise. 607, 
609 (Sur. Ct. 1940); Loucks v. Johnson, 70 Hun 565, 24 
N.Y.S. 267, 268 (3d Dept. 1893) ; Curry v. Curry, 70 N.Y. 212 
(1877); cf. In re Adler’s Estate, 107 Mise. 574, 177 N.Y.S. 
820, 824 (Sur. Ct. Bx. Cty. 1919), aff’d sub nom. Adler v. 
Levine, 191 App. Div. 40, 180 N.Y.S. 840; Matter of 
Hall, 16 Mise. 174, 178-180, 38 N.Y.S. 1135 (Sur. Ct. Cat- 
taraugus Cty. 1896); In re Swade, 65 App. Div. 592, 72 
N.Y.S. 1030, 10382 (App. Div. 2d Dept. 1901); N.Y. Banking 
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Law §238(3); accord, Restatement of Law, Security (1 
Comment (e) (1941); Walton v. Piqua State Bank, 204 Kan. 
741, 477 P.2d 316, 326-27 (1970); Kichler v. Hillside Na- 
tional Bank, 71 N.J. Super. 110, 176 A.2d 508, 511 (1961); 
Annot., 53 ALR2d 1397, 1406 (1957). 


The citations of Myers vy. Albany Savings Bank, supra, 
Walton v. Piqua State Bank, supra and Brown v. Empire 
City Savings Bank, 23 Mise.2d 1094, 203 N.Y.S.2d 339 (Sup. 
Ct. 1960),* by the New York Bank would appear to suggest 
that these cases provide authority for the proposition that 
bank accounts are assignable without delivery of possession 
of an indispensable instrument. However, none of these 
cases supports such a contention; to the contrary, each 
either expressly or implicitly confirms the rule that no 
ownership or security interest in a bank account can be 
conveyed without actual delivery to the transferee of an 


‘‘indispensable instrument.’ 


In Myers v. Albany Savings Bank, supra, the precise 
issue before the court was the enforceability of the bank’s 
by-law requiring the posting of an indemnity bond as a 
condition precedent to a depositor’s withdrawal from the 
account where the passbook has been fost. Sinee the evi- 
dence before the Myers court was convincing that the pass- 
book had been lost. more than eight years previously, the 
court concluded that strict enforcement of the indemnity 
requirement would be unreasonable. 270 App. Div. at 478- 
80. In dictum, the court acknowledged that any assignment 
of the bank account could only have been made through 


delivery of possession of the passbook, but went on to sug- 


gest that, in order to be fully protected, the assignee should 


* Appellant's Brief, 14-15. 
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also be required to give notice to the bank of the assign- 
ment. 270 App. Div. at 480. The court never indicated that 
mere words alone could have effected any transfer of the 
bank account. The situation in Brown v. Empire City Sav- 
ings Bank, supra, and the Brown court’s holding, are iden- 
tical. 203 N.Y.S. at 340-41. 


In Walton v. Piqua State Bank, the issue of the assign- 
ability of a bank account was put squarely to the Kansas 
Supreme Court. Under principles of Kansas law identical 
to those applicable here, the Walton court held that delivery 
of an indispensable instrument is essential to a transfer 
of rights in a bank account. 477 P.2d at 326-27. See also, 
Loucks v. Johnson, 24 N.Y.S. at 268 (‘‘the delivery of the 
savings bank book was such a surrender and parting with 
dominion, and vested the possession of and title to the 
money on deposit in the bank in the donee’’). 


More in point than the cases cited by the New York 
Banks is Curry v. Curry, 70 N.Y. 212 (1877), which charts 
the distinction between a mere intent to assign funds on 
deposit with a bank, even when that intent is supported by 
a writing, and the action essential for an effective convey- 
ance thereof. The depositor in Curry had demonstrated a 
clear, unequivocal intention of making a gift to each of his 
sons of $6,000 each out of the funds in his bank account. 


During his lifetime he delivered to each son a check 
for $6,000 payable four days after his death. At the same 
time, he delivered to one of his sons the passbook to the 
account. 70 N.Y. at 215. After the depositor’s death, the 
validity of the gifts to his sons was attacked. 7d. 


The New York Court of Appeals held first that the checks 
themselves did not constitute valid gifts. Turning next to 
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the issue of the effectiveness of the delivery of the passbook 
as a present transfer of the funds on deposit, the court dis- 
cussed at some length the type of conduct necessary for a 


conveyance of a bank account: 


‘*As to the transfer of the bank-books the testimony 
shows that the decedent never absolutely parted with 
his contro! over the same. He did not consider them 
safe where they were. He reserved expressly the in- 
terest on the monies deposited, and it was essential that 
he should retain control over them for the purpose of 
drawing the same, and he did not intend evidently to 
part with the books until his decease. Nor did he ever 
part entirely with the bank-books as a chose in action. 


* & 
* * * 

“ce ** The decedent had a lawful right to draw the 
imterest and the entire fund, and to demand and reserve 
possession of the pass-books, which had been temporar- 
ily parted with, he retaining control of the same in his 
name. If, upon demand, a delivery had been refused, 
he could have maintained an action for the recovery of 
the same. * * * The appellants, on the other hand, could 
not make out any title to the books, as the possession 
was qualified, restricted and conditional. If the whole 
fund had been disposed of, with no reservation or 
qualification, avd an absolute delivery of the bank- 
books made, a different question might arise. The 
delivery of the pass-books, with such a restriction, was 
not, then, a symbolical delivery, which constituted a 
transfer of the same. 


‘‘Assuming that a bank-book, which merely con- 


tains a memorandum of credits, is a chose in action, 
and the subject of transfer as a gift, the difficulty here 
is, that the gift was never completed and executed by 
the donee. 
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Nor is it held in any of [the cases cited by 
appellant] that a bank-book can be made the subject 
of a gift when the control is retained by the donor, and 
no delivery made, no title transferred, and the time of 
enjoyment postponed to an uncertain and indefinite 
future period of time. 

‘Without referring to others than those already 
cited, the weight of authority is in a contrary direction, 
and it would be a disregard of the barriers which the 
law has thrown around transactions of this character, 
and a violation of a well-settled principle, to hold that 
a valid gift was established in this case.’’ 70 N.Y. at 
216-17, 218-19 (Emphasis supplied.) 


An analysis of the facts and reasoning in Curry demon- 
strates conclusively that the argument put forward by the 
New York Bank in the instant appeal to the effect that it 
held an assignment lien against the Wells Fargo Luxem- 
bourg time deposit account is without merit. In Curry, the 
New York Court of Appeals found a clear-cut intention to 
assign the funds on deposit to the depositor’s sons, More- 
over, the two checks drawn on the account constituted un- 
mistakable direction to the depositor’s debtor—the bank— 
to pay the funds to his sons, and, therefore, notice to the 
account debtor of the attempted transfers. Nonetheless, 
the Court held that the transactions did not amount to an 
alienation of the account, or any part thereof because of 


the absence of an unconditional delivery of the passbook. 


In the face of the established law, the New York Bank 


asks that this Court hold that, without even an attempted 


delivery of an indispensable indicator of its ownership of 
the account, the April 30 and May 2, 1973 letters, App. at 
E1-3 (Exhibits 1, 2), constituted a ‘‘perfected”’ assign- 


ment for lien purposes of the Wells Fargo Luxembourg 
account. The contention of the New York Bank completely 
ignores the holdings of the highest New York court as well 
as every reported decision of the courts of that state con- 


cerning the transferability of interests in bank aecounts. 


Even apart from the coneeptual impossibility of assign- 


ing an interest in a bank account without delivery of pos- 


session of some tangible evidence of ownership to the ae- 
count, there was no assignment of the Wells Fareo Luxem- 
bourg time deposit account to the New York Bank for the 
further reason that the directions given by AIBC to Wells 
Fargo Luxembourg and the notice thereof given to the New 
York Bank were insufficient to give rise to an enforceable 
assignment as a matter of law. An agreement between two 
es in whieh the first agrees to pay the amount be »wes 
econd out of a specifie fund does not cons an 
ass ent of that fund. Williams v. Ingersoll, 89 N.Y. 508 
(1882) ; Donovan v. Middlebrook, 95 App. Div. 365, 85 N.Y 
607 (1904); Modern Kitchens, Inc. v. Damiano, 51 Mise.2d 
264, 2738 N.Y.S.2d 151 (Sup. Ct. 1966); James v. Alderton 
Dockyards, 256 N.Y. 298, 808 (1931); MWeAvoy v. Schramme, 
219 App. Div. 604, 609 (1st Dept. 1927), aff’d, 245 N.Y. 575 
(1927); Thom-v. Levin, 10 Mise.2d 880, 832, 171 N.Y.S.2d 
881 (Sup. Ct. 1958), aff’’d, 7 App.Div.2d 710, 181 N.Y.S.2d 
159 (1st Dept. 1958); Matter of Link, 173 Mise. 217, 220 
(Sup. Ct. 1940) ; Fiore v. Smith, 96 N.Y.S.2d 610, 613 (Sup. 
Ct. 1950); Matter of Kienle, 202 Mise. 396, 398 (Sur. Ct. 
1951), aff’d 380 App. Div. 954 (2d Dept. 1952). 


An effective assignment requires a complete divestitur: 
of the assignor’s rights in the property assigned. Coastal 
Commercial Corp. v. Kosoff d Sons, 10 App. Div. 2d 372, 
376 (4th Dept. 1960); Farmers’ Loan & Trust Co. v. Win- 
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throp, 207 App. Div. 356, 362 (st Dept. 1923), modified, 
238 N.Y. 477, 144 N.E. 686 (1924), cert. denied, 266 U.S. 632 
(1925): Im re Knowlion, 208 Mise. 454. 143 N.Y 5.24 111 
(Sur. Ct. 1955); Modern Kiicnens v. Damiano, 51 Mise.2d 
264, 265 (Sup. Ct. 1966); Advanced Tradivg Corp. v. 
Nudegger & Co., 127 N.Y. S20 800, 601 (Sup. Ct. 1953); 
im ve Lyneh, 161 Nise. 549, 553, 272 N.Y.S. 19) (Sur CL 
1934). Divestiture must be permanent; a reserved power to 
revoke precludes the creation of anassignment. Maloney v. 
John Hancock Mutual Life Insurance Co., 271 F.2d 609, 614 


(2d Cir. 1959) (under New York law, valid assignment re- 


quires ‘‘such a present transfer of title or dominion that the 


debtor can safely pay the fund to the assignee notwith- 
standing any protests or orders to the cont iy by the as- 
signor’’); McCloskey v. Chase Nat. Bank, 285 App. Div. 148, 
162-58 (lst Dept. 1954), afd, 808 N.Y. 998 (1905); 
Farmers’ Loan & Trust Co. v. Winthrop, supra; Ciccolint 
v. Umite’ States Trust Co. of New York, 81 N.Y.S. 2d 699 
(Sup. Ct. 1948). 


The April 30 and May : 1973 letters between the 
New York Bank and AIBC, App. at H1-3 (Exhibits 1, 2), 
simply do not rise to the creation of an enforeeable assign 
ment. H.g., Fischer v. Liberty National Bank & Trust Co., 
53 F.2d 856 (S.D.N.Y. 1931), af’d, 61 F.2d 757 (2d Cir. 
1932), cert. dented, 288 U.S. 611 Da US. vo bush Con- 
Strahion Co. li “Supp, 524, 626 (HD.N.Y. 1959). The 
asserted direciio on to Wells Fargo Luxembourg, the 
evligor in respect v1 the first time deposit, falls far short 
of the notice required by the principles enunciated in the 


aforesaid cases. 
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First, the instructions of AIBC to Wells Fargo Luxem- 
bourg directed that bank to make payment of the proceeds 
of the time deposit account at maturity not to the New 
York Bank, but rather to Swiss Credit. App. at E122 (Ex- 
hibit 46); 406 F.Supp. at 475 (n.22). The instructions 
received by Swiss Credit from AIBC, in turn, were to 
credit the dollar equivalent of the Swiss francs received 
from Wells Fargo Luxembourg to AIBC, and to remit the 
dollar proceeds to its account at the New York Bank. 
Second, the instructions of AIBC to Wells Farg Luxem- 
bourg were revocable.* 


Finally, whatever interest may have been created in the 
first time deposit account by the letters of April 30 and May 
2, 1973, it was not the equivalent of a perfected security 


interest under Section 60a(2) of the Bankruptcy Act, su- 


z ie fact that some of the communications between AIBC and 
Wells F ‘argo Luxembourg were carried over the telex ‘‘test key” 
facility of the New York Bank cannot be taken to mean that AIBC’s 
instructions to Wells Fargo |uxembourg were irrevocable. The test 
key facility was offered to AIBC by the New York Bank as a con- 
venience, and the incontrovertible evidence establishes that ATBC 
could have issued new instructions by signed letter, by personal com- 
munication with Wells Fargo |Luxembourg, or by some other means 
of communication which would have assured Wells Fargo Luxem- 
bourg that the instructions were, in fact, coming from ATBC. The 
District Court so found. App.at 180-81. Moreover, as the District 
Court noted, some of the communications between AIBC and Wells 
Fargo Luxemburg were effected by mail. App. at 180-81. 

The communications between AIBC, Wells Fargo Luxembourg 
and the New York Bank relative to the first time deposit account 
thus fall short of an enforceable assignment equivalent to a lien, 
quite apart from any special requirements which ee in the case of 
a transfer of a bank account. As the District Court stated: 

“This sequence of revocable instructions may be taken at most 
to designate the fund out of which AIBC planned to repay the 
New York Bank, but such a designation does not constitute an 
assignment of the fund.” App. at 151. 
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pra, enforceable against the Trustee. At best, it could 
only be a seeret lien. A creditor of AIBC would have 
had absolutely no indication of any kind that the first time 
deposit account was an encumbered asset of AIBC. In- 
deed, AIBC was in a position to exhibit its contraet with 
Wells Fargo Luxembourg as evidence of its unfettered 


ownership of the time deposit account.* 


The coneept and notion of secret Hens is repugnant to 
the policies and purposes of the Baukruptey ct generally 
and Section 60, supra, in particular. The express policy of 
Section 60a(2) of the sfct, supra, is to provide a ‘feompre- 
hensive test * * * for the purpose of reaching all types of 
seeret transfers and liens.’’ 3 Collier, Bankruptcy 960.58 at 
941 (14th ed. 1975). See also: Analysis of H.R. 12889, 
74th Cong. 2d Sess. 188 (1936). At the time the forerunner 
of the test now found in Section 60a(2) of the Act, supra, 
was first introduced in Congress, the Committee on the 


Judiciary, by Congressman Chandler, commented: 


‘The new test is more comprehensive and accords with 
the contemplated purpose of striking down secret liens. 
[t is provided that the transfer shall be deemed to have 
been made when it has become so far perfected that 
neither a bona-fide purchaser nor creditor could there- 
after have acquired rights superior to those of the 
transferee. As thus drafted, it includes a failure to 
record and any other ground which could be asserted 
by a bona-fide purchaser or a creditor of the transferor, 
as against the transferee.’? Report of the Judiciary 
Committee Accompanying IL.R. 8046, T5th Cong., 1st 
Sess. (1987) 30, 85. (Emphasis supplied.) 

* The contract between AIBC and Wells Fargo Luxembourg, con- 
tained no indication of any pledge, lien or other interest in the account 
other than that of AIBC. Consequently, it could have been used by 
AIBC to obtain a “‘false credit.’ App. at 142, 182. 
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At 3 Collier, Bankruptcy (60.38 at 941 (14th ed. 1975) 
it is stated that ‘‘[t]he test was drawn so as to direct judi- 
cial investigation of the transfer to a time when such trans- 
fer had become, legally speaking, notorious or publicly 
known, and had lost any aspect of secrecy such as lack of 


recording or change of possession.’’ (Emphasis supplied. ) 


In this connection, it is noted as well that even if the 
New York Bank claimed an equitable lien, the Trustee must 
prevail. The policy of hostility to secret liens as set forth 
in the Act is further effectuated by Section 60a(6), 11 
U.S.C. §96a(6), which specifically excludes equitable lens 
from the operation of the perfection test in Section 60a(2), 
supra. 3 Collier, Bankruptcy §60.50 at 1032-34, 41 (14th 
ed. 1975); Hanna and McLaughlin, Annotation of the 
Bankruptcy Act of 1898, as A mended, 74 (2d Ed. 1947) 
(‘‘Judge-made ‘equitable liens’ where the transferee fails 
to take the steps required for a valid transfer at law would 
seem to be also inferior to the trustee’s title under the new 
law.’’) Britton, Equitable Liens—A Tentative Analysis of 
the Problem, 8 N. Ca. L. Rev. 388, 396-400 (1930).* 


To give credence to any of the arguments of the New 
York Bank that the letters of April 30 and May 2, 1973 
created a valid enforceable assignment of the first time 
deposit would amount to the recognition of a secret len 


or transfer. Such a result would be in derogation of the 


policies and purposes of the Bankruptcy Act. A secret lien 


cannot stand as a defense to an action, such as the one com- 
menced by the Trustee here, which is based upon a statute 


intended to protect the rights of innocent third parties. 


* This policy also finds expression in Section 70c of the Bankruptcy 
Net 11 USC. §1lde, See also, 44 Collier, Bankruptcy §70.62 at 
690, et seg. (14th ed. 1975). 
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Consequently, the ex post facto defense urged by the 
New York Bank of a security interest or lien by virtue of an 
unrecorded, secret transfer, must fall of its own unwieldy 
and untenable weight. 


In a further attempt to create a security interest or lien 
cut of the whole cloth, the New York Bank argues that in 
respect of the first time deposit account, the telex test 
key facility was the equivalent of its possession of an 
indispensable instrument concerning that account. This 
argument simply does not coincide with the facts. The 
District Court found as a fact that AIBC could have com- 
municated with Wells Farge International in connection 
with the first time deposit account without utilizing the 
telex test key facility. App. at 180-81; 406 F.Supp. at 470 
(n.13). The New York Bank adduced no evidence to sup- 
port its contention that the telex test key arrangement was 
a substitute for a passbook in relation to international 
banking transactions. Appellant’s Brief at 27.* 


As a matter of law, the telex test key facility cannot be 
deemed a substitute for the indispensable instrument re- 


quirement. It does not satisfy, in the slightest degree, a 


major policy reason for the requirement of an indispen- 


sable instrument to effect an enforceable lien against a 


+o 
bank deposit account, z.¢., notice to third parties of the 
hypothecation of the account. Unless all conceivable cred- 
itors could be deemed to be on notice of (1) the fact that the 


* The New York Bank did not urge this contention below. The 
argument that the telex test key arrangement is the legal equivalent 
of a passbook for the purposes of pledge flies in the face of the finding 
made by the District Court that AIBC could, and in fact did com- 
municate with Wells Fargo Luxembourg by means other than the 
telex test key facility. App. at 180-81. 
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New York Bank possessed a telex test key facility, (2) the 
fact that certain of the negotiations as to the terms and 
provisions of the first time deposit agreement were trans- 
acted through the utilization of the facility, and (3) the 
factually unsupported position that AIBC could not make 
any arrangements as to the first time deposit account except 
through the use of the facility, it cannot be said that the 
maintenance of a telex test key facility by the New York 
Bank as a means of communication between AIBC and 
Wells Fargo Luxembourg amounted to possession of an 
indispensable instrument relative to AIBC’s time deposit 
account at Wells Fargo Luxembourg and notice to the 
world of the same. 


All of the contentions of the New York Bank in respect 
of the purporied pledge of the first time deposit account 


hinge on the theory that Wells Fargo Luxembourg was act- 


ing as an agent for the New York Bank. In its brief, 
pages 14, 22 and 30, the New York Bank blithely assumes 
this to be demonstrated by the evidence and found by the 
District Court. This erroneous contention demonstrates 
the selective reading of the record below by the New York 
Bank and its deliberate misrepresentation of the District 
Court’s decision.* The District Court did not make the 


* The first telex from Wells Fargo Luxembourg reflects confusion 
as to whether that bank was itself going to be directly involved in a 
currency “swap”. App. at E118 (Exhibit 42). In its April 24, 1973 
telex, Wells Fargo Luxembourg again asked for clarification of its 
role in the transaction. App. at E19 (Exhibit 43). At trial, Boland 
testified that he subsequently answered the request of the Luxembourg 
bank by forwarding a blind copy of the May 2, 1973 letter agreement 
with AIBC. App. at 195 (R. 155). In light of the fact that the nego- 
tiation: with Wells Fargo Luxembourg had proceeded on a day-to- 
day basis and time was of the essence, Boland’s credibility on this point 
must be questioned. Indeed, all other communications between Wells 


(footnote continued on next page) 
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finding of fact as contended by the New York Bank, but 
only accepted the contention of agency for the purposes of 
argument, since the Court deemed the agency issue imma- 
terial because there was no delivery to anyone of the requi- 
site indispensable instrument. App. at 159-40, 180. The 
record simply does not support the contention of the New 
York Bank that Wells Fargo Luxembourg held the first 
time deposit account for the use of the New York Bank 
to the exclusion of AIBC. 


The law of New York requires careful scrutiny of any 
contention that a party in possession is, in fact, holding 
possession for the purposes of perfecting a pledge in favor 
of a third party. McCoy v. American Express Co., supra. 
The only use for which Wells Fargo Luxembourg held 
the Swiss franes was in connection with the time deposit 
account contract in the name of AIBC. This is uncontra- 
dicted. The documentary evidence of the deposit, issued 
by Wells Fargo Luxembourg, the time deposit account con- 
tract, contract number 42781, App. at E5 (Exhibit 3), ae- 
knowledges that AIBC was entitled to the time deposit ac- 
count proceeds and it makes no reference to any interest in 
that account or its proceeds on the part of any other person 
including the New York Bank. App. at 142. 


Fargo Luxembourg and the New York Bank in respect of the time 
deposit were by telex; yet, Boland, a paid witness for the New York 
Bank, argued that the bank varied from its usual means of communi- 
cation with its Luxembourg affiliate and mailed a blind copy of the 
May 2, 1973 letter. Interestingly, the copy of the May 2, 1973 letter 
supplied to the Trustee in response to his request for document pro- 
duction gives no indication of a blind copy ever having been sent. 
Needless to say, the theory of the letter confirmation is at odds with 
New York Bank’s heated contention that all communications with 
Wells Fargo Luxembourg with respect to the time deposit account 
had to be made via the telex test key facility. Appellant’s Brief at 28. 
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Furthermore, the mere fact that AIBC deposited its 
Swiss franes in an account with Wells Fargo Luxembourg 
did not give rise to a pledge of that account either to Wells 
Fargo Luxembourg or to the New York Bank. In the 
absence of possession of an indispensable instrument, as 
discussed supra, a depository bank cannot be a pledgee of 
funds deposited with it, even if the depositor and the bank 
so agree among themselves. Craig v. Gudim, 488 P.2d 316, 
319-20 (Wyc. 1971); Walton v. Piqua State Bank, 204 Kan. 
741, 466 P.2d 316, 326-329 (1970). The possession require- 
ment of a pledge is only satisfied by delivery of possession 
of an indispensable instrument. A depository bank does 
not have possession of the funds deposited, only custody. 
Craig v. Gudim, 488 P.2d at 319. The reasoning of the 
Wyoming Supreme Court in Craig is consistent with that 
of the New York State Court of Appeals in McCoy v. 
American Express Co., supra, wherein that court stated 
the New York rule, ic, that the custody of the third party 
must be for the use of the pledgee. 2583 N.Y. at 482-83. In 
the appeal at bar, Wells Fargo Luxembourg did not have 
custody for the use of the New York Bank. AIBC held the 
right to obtain the immediate physical possession of the 


funds upon the maturity of the time deposit. 


Irrespective of the New York Bank’s failure to obtain a 
valid and subsisting pledge of the first time deposit account, 
there can be no question but that if such a pledge had been 
obtained, it would have been lost when Wells Fargo Lux- 
embourg remitted the proceeds of the time deposit account 
to AIBC on May 2, 1973. Pursuant to the instructions of 


AIBC, the proceeds of the first time deposit account were 


paid to Swiss Credit for the purposes of the exchange 
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of Swiss frances for U. S. dollars pursuant to the foreign 
exchange contract between the bank and AIBC. The Swiss 
francs passed to Swiss Credit at that time for the account 
of AIBC. Swiss Credit, as found by this District Court, 
was not on notice of any claim or interest of the New York 


Bank in the Swiss franes: 


‘To the contrary, the instructions sent to the Swiss 
Bank [Swiss Credit Bank] by both ATBC and the 
Luxembourg bank show that no reference was made 
to any interest in the funds by the New York Bank. 
Thus, whatever validity the pledge may have had while 
the Luxembourg bank controlled the property, the 
pledge ceased to be perfected when the property came 
into the control of the Swiss Bank. While the inter- 
ruption in possession was merely a temporary one, the 
fact remains that a judement creditor of AIBC could 
have foreclosed on the Swiss franes on November 2 
while they were in the custody of the Swiss Bank. 
Moreover, had AIBC defaulted on its debt to the New 
York Bank on November 2 by issuing new and different 
instructions to the Swiss Bank, the defendant would 
not have had control over any pledged property with 
which to effect payment of the debt owed it.’ App. 
at 144 (footnotes omitted). 


Beginning with the leading case of Black v. Bogert, 65 
N.Y. 601 (1875), the courts of New York State have con- 


sistently held that redelivery of collateral to the pledgor, 


even upon the promise that the pledgee will sell the col- 
lateral or have the collateral sold and use the proceeds to 
satisfy the underlying obligations, defeats the lien asserted 
by the pledgee. McCoy v. American Express Co., supra. 
‘‘A surrender by the pledgee of a pledge, even though 
upon a promise that the indebtedness would be paid from 
the sale of the pledge, is a surrender of the pledgee’s lien.’’ 
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Helburn Thompson Co. y. All American M. Corp.. 180 App. 
Div. 167, 169 (Sup. Ct. 1917), aff’d, 223 N.Y. 675 (1918). 
See also Hunter v. Payne, 113 Mise. 385, 389 (Sup. Ct. 
1920), aff’d, 197 App. Div. 919 (4th Dept. 1921) ; Thalmann 
v. Capron Knitting Co., 100 App. Div. 247, 249 (1st Dept. 
1905), af d, 182 N.Y. 525 (1905). 


The New York Bank cites several cases in an effort to 
support its contention that the delivery of the Swiss franes 
by Wells Fargo Luxembourg to Swiss Credit did not 
terminate or defeat its claimed pledge. The ease of Hickok 
v. Cowperthwait, 210 N.Y. 137, 103 M.E. 1111 (1913), cited 
by the New York Bauk at pages 33 and 34 of its brief, in- 
veived a situation where a pledgee of stock certificates al- 
lowed the pledgor to take possession of the certificates for 
the limited purpose of having substitute shares issued, 
which would thereafter be returned to the possession of 
the pledgee. The act of substitution only could be per- 
formed by the pledgor himself. In addition to the fact that 
the pledgee and pledgor expressiy agreed that the sub- 
stituted certificates would be veturned to the possession of 
the pledgee, Hickok is also distinguishable on the grounds 
that the pledgor was acting solely for the benefit of the 


pledgee and was subject to his direct control. Indeed, the 


court indicated that the pledgee could have sued the pledgor 
for specifie performance had he failed to return the sub- 
stituted certificates to the pledgee. 210 N.Y. at 143. 


Similarly, in Israel v. Woodruff, 299 F. 454 (2d Cir. 
1924), cited at page 34 of the New York Bank’s brief, the 
pledgee, who initially had possession of an indisputable in- 


strument that gave him the right to immediate possession of 
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a shipment of potatoes stored in a warehouse, engaged the 
pledgor to sell the potatoes for the account of the pledgee. 
The pledgee further instructed the warenouse agent to give 
possession of the potatoes to the pledgee for the aforesaid 
purpose. 229 F. 455-56. To the same effect is //arrison v. 
Merchants National Bank, 124 F.2d 871 (8th Cir. 1942), 
cited at pages 36 and 37 of the brief of the New York Bank, 
in which the pledgee, who at all times retained possession 
of warehouse receipts covering a shipment of poultry, en- 
tered into an agency relationship with pledgor for the sale 
of the poultry specifically for the account of the pledgee. 
124 F. 2d at 874.” 


Finally, the reliance of the New York Bank on Fair- 
banks v. Sargent, 117 N.Y. 820, 22 N.1G. 1039 (1889), 
cited at pages 37 and 35 of its brief, is wholly misplaced. 
The holding in Fairbanks was expressly predicated on a 
theory of equitable assignment or lien. Fairbanks was 
decided prior to the adoption of the poliey now inecorpo- 
rated in the Bankruptcy Act that equitable liens are of no 
force and effect, specifically in actions brought under 
Section 60 thereof. Thus, Section 60a(6) of the clcl, supra, 


provides: 


‘*(6) The recognition of equitable lens where available 


meaus of perfecting legal liens have not been employed 

is hereby declared to be contary to the policy of this 
section. Ifa transfer is for security if (A) applicable 
law requires a signed and delivered writing, or a de- 
livery of possession, or a filing or recording, or other 
like overt action as a condition to its full validity 

* The pertinence of the Harrison case must also be questioned 
inasmuch as that case was decided under principles of Arkansas law 


which are not consistent with the applicable New York law. 124 F. 
2d at 874. 
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against third persons other than a buyer in the ordi- 
nary course of trade claiming through or under the 
transferor and (B) such overt action has not been 
taken, and ((') such transfer results in the acquisition 
of only an equitable lien, then such transfer is not per- 
fected within the meaning of paragraph (2). Notwith- 
standing the first sentence of paragraph (2), it shall 
not suffice to perfect a transfer which ereates an equi- 
table lien such as is deseribed in the first sentence of 
paragraph (6), that if is made for a valuable eonsid- 
eration and that both parties intend to perfect it and 
that they take action sufficient to effect a transfer as 
against liens by legal or equitable proceedings on a 
simple contract: Provided, however, That where the 
debtor’s own interest is only equitable, he can perfeet 
a transfer thereof by any means appropriate fully to 
transfer an interest of that character: And provided 
further, That nothing in paragraph (6) shall be con- 
strued to be contrary to the provisions of paragraph 


(7).* 


A further new argument presented by the New York 
Bank is to the effect that its asserted lien or security in- 
terest was not dissolved upon the release of the proceeds 
of the first time deposit account by Wells Fargo Luxem- 
bourg because Swiss Credit was acting as an agent for 
it. Appellant’s Brief at 37. In support of this argument 
the New York Bank again misstates the facts as found 
below. It contends that the instructions as to the transfer 


of the U.S. dollars resulting from the foreign exchange 


* Hickok (1913), Fairbanks (1889), aud /srael (1924), the only 
cases cited by the New York Bank which involve the application of 
New York law, were all decided prior to the adoption of the Chandler 
Act of 1938 which amended the Bankruptcy Act and enlarged the 
powers of a trustee in bankruptcy to void preferential transfers for the 
benefit and equitable treatment of all creditors of the same class of 
the bankrupt estate. 
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contract were issued by Swiss Bank Corporation acting on 
behalf of Wells Fargo Luxembourg. Appellant’s Brief at 
37. However, the admitted evidence overwhelmingly estab- 
lishes that the instructions as to the disposition of the U.S. 
dollar proceeds were made by AIBC and not by Wells 
“argo Luxembourg or the New York Bank. App. at 153- 
04, 185; E173 (Exhibit 60); E2 (Exhibit 1). Further, it 
is evident that the instructions issued by AIBC directed 
Swiss Credit to transmit the U.S. dollars to AIBC’s ae- 
count at the New York Bank and not to the New York Bank 
for its own account. App. at 153-54, 185; E173 (Exhibit 
60); E2 (Exhibit 1). 


The applicable principles of law simply do not support 
t p 


the New York Bank’s argument that a pledge would have 
continued despite the release and delivery of the Swiss 
frances to the alleged pledgor, AIBC. The New York Bank 
lost whatever pledge it might have had when the time 
deposit matured and Wells Fargo Luxembourg released 
and transmitted the proceeds thereof for the account of 


AIBC.* 


* At pages 37 and 38 of its brief. the New York Bank argues that 
the Uniform Commercial Code provisions in respect of “proceeds” 
should be applied since they represent nothing more than a codifica- 
tion of existing common law. It must be noted that the revised version 
of Section 9-104(1), relied on by the New Y ork Bank at page 37 of 
its brief, has not been adopted in New York State. Further, even 
assuming it had been adopted, that section only provides that a 
security interest continues where the proceeds of some original col- 
lateral are subsequently deposited in a bank account. Sections 9-104 
and 9-306 do not state that a Code-created security interest in proceeds 
exists when the original collateral was supposed to be a bank account 
deposit. 

It is clear that the language of Section 9-306(2) does not apply to 
the instant facts, for it refers only to situations where the disposition 
of the collateral was made “by the debtor.” In the appeal at bar, the 
creditor, the New York Bank, released possession of the alleged col- 
lateral security. Moreover, a security interest under Section 9-306 
does not attach to proceeds if the disposition of the collateral security 
“was authorized by the security agreement or otherwise.” The re- 


(footnote continued on next page) 
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The New York Bank also suggests that it should be 
treated as having a perfected security interest by virtue 
of the physical possession of the Swiss franes by Wells 
Fargo Luxembourg. Assuming that the Uniform Commer- 
cial Code allowed for such a security interest," the posses- 
sion of the New York Bank remains vulnerable. First, no 
security agreement that satisfied Section J-204(1) existed 
beeause there was never any reference in the many letters 
and telex messages between the parties of a pledge of the 
Swiss franes owned by AIBC. In re Laminated Veneers 
Co., Inc., 471 F.2d 1124, 1125 (2d Cir. 1973) (decided under 
New York law); Long Island Trust Co. v. Porta Alwaninim 
Corp., 44 App. Div. 2d 118, 354 N.Y.S. 2d 134, 142-43 (2d 
Dept. 1974). The District Court, in rejecting the conten- 
tion of the New York Bank, stated: 


‘“‘Unless words are not to be taken to mean what they 


say, however, there is no evidence in the record that 
AIBC and the New York Bank agreed that the Swiss 
Franes themseives would be pledged to secure the 
loan.’’ App. at 181. 


Secondly, the Swiss franes were never segregated or 
held apart in a special account. The deposit of the Swiss 


lease of possession in the instant matter was authorized and contem- 
plated by the parties. U.C.C. $9-306, Official Comment 3 (McKinney 
1964). 

Accordingly, the “proceeds” provisions in the Code do not apply 
to circumstances where the original collateral security is a bank ac- 
count and the “common law” principle the New York Bank contends 
is codified thereby is inapposite. 


* It is not altogether clear that a security interest of this sort can be 
created under the Uniform Commercial Code. 2 Coogan, Hogan & 
Vagts, Secured Transactions Under the Uniform Coimimerciai Code 
$23.09 at 2388-90 (1968). At any rate, the only possible category of 
collateral for money is “instruments” under Section Y-105(10) (g). 
2 Coogan, Hogan & Vagts at $23.09 at 2389-90; In re Atlanta Times, 
Inc., supra at 827. Therefore, perfection could only be accomplished 
by physical possession. U.C.C. §9-304(1) (McKinney 1964). 
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francs pursuant to the time deposit agreement merely 
created a debtor-creditor relationship between AIBC and 
Wells Fargo Luxembourg and nothing more. Thus, neither 
the New York Bank nor Wells Fargo Luxembourg had a 
perfected security interest in the Swiss franes under the 
principles enunciated in Craig v. Gudim, supra, and Walton 
v. Piqua State Bank, supra, that a depository bank does not 
possess a security interest in funds on deposit with it 
despite a specific agreement to pledge the same. 


Another fanciful new argument made by the New York 
Bank is to the effect that the time deposit created a trust 
relationship between it and Wells Fargo Luxembourg. 


This argument has no basis in law.* 
jor] 


The New York Bank has submitted no authority under 
New York law for the proposition that a security interest 
in a bank account may be created by virtue ef an implied 
trust. To the contrary, the New York Court of Appeals 
has specifically rejeeted this proposition. Curry v. Curry, 
70 N.Y. 212 (1877). In Curry, a defense had been raised 
that a ‘‘special trust’? should be impressed upon funds in 
a bank account because the depositor, now deceased, had 
manifested a clear and unequivocal intent to make a gift 
of the funds to his sons.*  The:e had been no unequivocal 
delivery of possession of the passbook, however, and the 
court concluded that an implied trust was not a substitute 


for noncompliance with the technical requirements of deliv- 


* This contention appears as a part of the point submitted by the 
New York Bank that repayment of the first loan was secured “by a 
pledge. Technically, it only has relevance with respect to the question 
. whethe r there was a transfer of property of AIBC which resulted 

a diminution of the bankrupt estate. 


** The facts of the case are discussed at pages 50-52 supra. 


69 


ery of a passbook. The court responded to the trust 


argument as follows: 


“The learned counsel for the appellants in his 
elaborate argument, urged that the transaction might 
be sustained in equity as a declaration of trust by the 
donor for the donees, or as gifts hy appointment or 
appropriation by the donor, for the use of the donees, 
where the strict rule requiring delivery of the subject 
of the gift to the donee has been relaxed, and has 
referred us to numerous cases, mostly decisions of the 
English courts, and the courts of other states, in sup- 
port of his position. We have examined the decisions 
referred to with care, and are brought to the conclusion 
that the transaction cannot be upheld upon any such 
basis.’? 70 N.Y. at 218-19 (Emphasis supplied.) 


The ease of Creel v. Birmingham Trust National Bank, 
ooo HSupp. 871 (ND. Ala. 1974), aff'd, 610 F.2d 1263 
(oth Cir. 1976), cited by the New York Bank at page 33 of 
its brief, is inapposite. Creel deals exclusively with the 
issue of whether title to a unique bank account passed to a 
trustee in bankruptcy under Section 70c¢ of the Bankruptcy 
Act, 11 U.S.C. §110e¢, upon the bankruptcy of the depositor’s 
assignee.* The account was established as an irrevocable 
trust to secure payment of a judgment against the deposi- 
tor. 383 F.Supp. at 873, 879. The depositor completely 
divested itself of all control over the deposit. Jd. The 


defendant’s bank agreed to invest the sum deposited in 


governinent bonds maturing on the dates the payments 


were due tothe creditor, and to make the payments to the 
creditor. 383 H.Supp. at 873. The court held that the 

* The trustee had originally alleged a preference cause of action, 
but the preference ground apparently dropped out of the case. It was 
not an issue before the Court of Appeals for the Fifth Circuit in the 
opinion cited by the New York Bank. 
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moneys had been transferred and conveyed by the bank- 
rupt’s assignor upon the establishment of the deposit 
account and did not become part of the bankrupt estate 


upon the occurrence of bankruptey. 383 F.Supp. at 878-79. 


In the appeal at bar, there was no transfer and convey- 
ance of ownership of the moneys in the time deposit ac- 
count or the proceeds thereof. AIBC always retained title, 
control and ownership of the Swiss franes and the U.S. 
dollar proceeds. Thus, the facts and the holding in Creel 


are not pertinent to the instant appeal. 


Even if all of the specific, technical requirements for 
) | 


the creation of a valid enforceable pledge were to be ig- 
nored, the claim of a pledge in respect of the first loan 
transaction must still fail the test of Section 60a(2) of the 
Bankruptey Act, supra. The transaction between the parties 
left AIBC with de facto control of the time deposit account 
and the proceeds thereof. BC eould have changed the 
instructions to Wells Fargo Luxembourg and Swiss Credit 
subsequent to May 2, 1973 and caused a transfer of 
the funds to someone other than the New York Bank. Addi- 
tionally, AIBC possessed the appearance of full ownership 
and dominion of the time deposit account and the proceeds 
thereof inasmuch as no actions were ever taken by any 
party to give notice to outsiders of any restraints upon 
ATBC in its use of the time deposit account or the proceeds 
therefrom. The effeet and appearance of the unencumbered 
right to the account on the part of AIBC negate the exist- 
ence of a valid and enforceable pledge. Gins v. Mauser 
Plumbing Supply Co., 148 F.2d 974, 977 (2d Cir. 1945); 
In re Merz, 37 F.2d 1, 4 (2d Cir.), cert. den., 281 U.S. 738 
(1930) ; In re Copeland, 391 F. Supp. 134, 151 (D. Del. 1975). 
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debt of AIBC to it was the property of Swiss Credit. Ap- 
pellant’s Brief at 39-44. 


The linchpin of this spurious defense is the contention 
that AIBC transferred and conveyed its entire ownership 
interest in the proceeds of the United California time 
deposit account and the second foreign exchange contract 
to Swiss Credit. This contention appears to be based 
upon the New York Bank’s construction of the telex mes- 
sage from Silverston to Swiss Credit dated August 29, 
1973. App, at H4l Coxhibit 19).* The District Court 
held that this telex did not result in any transfer or out- 
right conveyanee and assignment of the U.S. dollar pro- 
eeceds resulting from the seeond foreign exchange contract 
between AIBC and Swiss Credit. Applying an independ- 
ent choice of law rule, the District Court measured the 
sufficieney of the telex of August 29, 1973 to effect an out- 
right transfer, conveyance and assignment of the ownership 
interest of AIBC under the internal law of Switzerland, 
the jurisdiction whose contacts with the transaction were 
most numerous. App. at 168-69. Under Swiss law, it is 
clear that the said telex did not constitute a transfer, assign- 
ment and conveyance of ATBC’s interest in the U.S. dollar 
proceeds. The telex message was net -xecuted by AIBC 


as transferor and it did not sufficiently reflect an intention 
* That teiex provides in pertinent es as follows: 
(2) uch nov 19 paying you . 557.83 Swiss francs repre- 
senting 3,130,000 principe and ¢ 7.83 interest. 


(3) this sum of 3,18 ox sf sold you value 19 nov 
vd 


per our conversation \ mir. ribi and second telex of may 
mr ribi attn: at rate of 3.04 meaning for dlrs 1,046,894.05. 


(4+) kindly utilize these dollars to repay all dollar advances 


(and interest thereon) made to american ibe corp.” App. at 
E41 (Exhibit 19). 


71 


In sum, the convoluted arguments of the New York 
Bank while charitably characterized as imaginative, are 
totally disingenuous. In essence, the New York Bank is 
attempting to circumvent the applicable principles of law 
with a smokescreen of legal arguments hardly consistent 
with the evidence in the record or established law.* When 
all of its arguments are analyzed, however, one simple truth 
is inescapable: the New York Bank never aequired a per- 
fected security of interest or lien of any kind in any prop- 
erty of AIBC in connection with the loan transaction of 
May 2, 1973 and the repayment thereof on November 2, 


1973. 


B. The Repayment of the Second Loan on 
November 19, 1973 Resulted from a Trans- 
fer of Property of AIBC and Caused a 
Diminution of the Bankrupt Estate. 


The only contention made by the New York Bank in 
respect of the repayment of the second loan is that no pref- 
erential transfer was effected because the repayment dol- 
lars were not the ‘‘property’’ of AIBC.** The New York 


Bank argues that the repayment dollars used to satisfy the 


* The New York Bank has dropped its argument, made below, 
that it was secured through an assignment of the foreign exchange 
contract between AIBC and Swiss Credit Bank. App. at 153-57, 


163-66. 


** The New York Bank has not asserted in connection with this 
appeal that it possessed a perfected security interest or lien in any 
property of AIBC as collateral security for the repayment of the 
second loan of $1 million made on May 17, 1973 and repaid on 
November 19, 1973. The New York Bank did urge several theories 
below to that effect. However, the District Court held adversely to 
the New York Bank as to each of these contentions and, apparently, 
they have been abandoned. App. at 157-166. 
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on the part of AIBC to relinquish and divest itself of own- 
ership and title in and to the U.S. dollar proceeds. App. 
at 36-71; 170-71.* 


Manifestly, Swiss Credit did not acquire title and 
ownership of the right to receive the U.S. dollar proceeds. 
At the very best, the position of Swiss Credit could 
only rise to that of a lien holder. Assuming arguendo that 


Swiss Credit was granted a lien status as to the U.S. 


dollar proceeds of the second foreign exchange contract, the 
same would not result in a divestiture of AIBC’s title there- 
to. The right to obtain the U.S. dollar proceeds and the 
U.S. dollars remained the property of AIBC. Consequently, 
they could be used to effect a preferential transfer to the 
New York Bank. App. at 170. Clearly, the U.S. dollar 
proceeds constituted property of AIBC within the contem- 
plation of Section 60a of the Bankruptcy Act. 


‘(A transfer of property within the meaning of the 
bankruptcy law includes the giving or conveying of 
anything of ease which has debt- pang or debt- 
securing power.’’ Tatum vy. Acadian Production Corp., 
35 F.Supp. 40, 50 (E.D. La. 1940) (Emphasis supplied.) 
See also Stern, Falk d Co. v. Louisville Trust Co., 112 
F. 501, 503 (6th Cir. 1901) ; 3 Collier, Bankruptcy 160. O07 
[2] at 791 (14 ed. 1975). 


* Responding to the District Court’s post-trial request for briefs 
on the assignment issue under Swiss law, each party submitted an 
affidavit of a Swiss attorney. The extensively annotated affidavit 
submitted by Dr. Werner de Capitani on behalf of AIBC indicated 
that Swiss law was clear to the effect that a telex of the sort involved 
here would not give rise to an assignment. This conclusion is not 
challenged at all in the affidavit submitted on behalf of the New York 
Bank. Instead, the affidavit deals solely with the issue of whether 
the telex might have given rise to a lien on the funds. It was thus 
non-responsive to the trial court's request. App. at 170. 
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Under a simple balance sheet test, property which is 
subject to a lien or security interest remains the asset of 
the debtor and, if transferred to an unsecured ereditor, 
results in a diminution of the assets of that debtor sufficient 
to constitute a preference provided that the other require- 
ments of the statute are satisfied. There is no statutory or 


decisional authority to the contrary. 


Nonetheless, the New York Bank maintains that Swiss 
Credit actually took possession of the U.S. dollar 
proceeds on November 19, 1973 pursuant to its claimed lien, 
thereby effecting a transfer of that property from AIBC 
and rendering those dollars assets of Swiss Credit. 
Appellant’s Brief at 41-42.* The fatal defect in the 
argument of the New York Bank is that Swiss Credit, 


* The New York Bank grossly misrepresents the District Court's 
conclusions of law when it asserts that the District Court “found that 
this [the August 29] telex gave SCB a lien and a right of setoff on 
the dollar proceeds.” Appellant's Brief at 40, In fact, the District 
Court merely summarized the affidavit of the Swiss law submitted by 
the New York Bank to the end of demonstrating that the con- 
tent thereof was non-responsive to the District Court’s request. App. 
at 169-70. Moreover, the District Court, in footnote 35, distinguished 
the opinion expressed by the New York Bank’s Swiss attorney. 
App. at 190. The District Court never concluded one way or the 
other as to the validity of the statement of Swiss law made in the 
affidavit. 

Likewise, the statement in the footnote at page 40 of the New 
York Bank's brief that “the opinion of the New York Bank’s Swiss 
counsel was uncontroverted on this issue,” is misleading. The 
parties were requested by the District Court to submit post-trial 
briefs on a specific issue of Swiss law—whether the August 29 telex 
constituted an assignment of the dollar proceeds of the November 29 
foreign exchange contract. While the affidavit submitted by the 
Trustee responded to this question, the affidavit submitted by the New 
York Bank did not. Rather, its affidavit addressed a totally extra- 
neous issue. The opinion expressed by the New York Bank’s Swiss 
attorney was indeed uncontroverted in the record below, but only 
because the New York Bank ignored the direction of the District 
Court in raising that argument in the first place. 
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by its own admission, failed and neglected to take posses- 


sion of the U.S. dollar proceeds for its own account on 

November 19, 1973. On December 12, 1973, it sent a telex 

to the New York Bank, which stated, in part, as follows: 
“THE INSTRUCTIONS OF AMERICAN IBC AT THE 
CONCLUSION OF THE FOREIGN EXCHANGE CON- 
TRACT IN MAY FO REMIT THE FUNDS TO YOU ON 
NOVEMBER 19 WERE MERELY FOR OUR GUIDANCE 
AND NOT IRREVOCABL [SIC] SIOP AT A LATER 
DATE AMERICAN IBC INSTRUCTED US TO UTILIZE 
THE DOLLARS 1.046.894.05 IN COVER OF ADVANCES 
TO BE MADE. BY US TO THEM AND UNFORTU- 
NATELY, INSTEAD OF UTILIZING THE ABOVE DOL- 
LARS TO LIQUIDATE OUR ADVANCE OF ABOUT 
DOLLARS 1.000.000—WE REMITTED THEM BY ER- 
ROR TO YOU” App. at E196 (Exhibit Q). (Emphasis sup- 
plied.) 

Similarly, in its letter to the New York Bank dated Decem- 

ber 10, 1973, Swiss Credit further stated: 


‘At the time of the conclusion on May 15, 1973 of 
the foreign exchange contract, we were instructed by 
American IBC Corporation to remit the amount of 
$1,046,894.05 on November 19, 1973 to your good bank. 
However, such instructions were given merely for our 
guidance and were not irrevocable. 


‘‘With their tested telex of August 29, 1973, of which 
please find photostat enclosed, American IBC Cor- 
poration requested us to utilize on November 19 the 
amount of $1,046,894.05 in cover of advances we were 
asked to make to American IBC Corporation. Un- 
fortunately, due to a most regrettable oversight, for 
which please excuse us, the funds were remitted by our 
foreign exchange department to you instead of being 
credited ta the advance account m our books of the 
American IBC Corporation, which shows now a debit 
balance of almost $1,000,000.—’’ App. at E207 (Ex- 
hibit U). (Emphasis supplied 
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Patently, there was no appropriation or taking of pos- 
session by Swiss Credit. As a consequence, the hypothesis 
of the New York Bank is without any foundation what- 
soever. 


Thus, even if the court were to accept the opinion of 
Swiss law, as expressed in the affidavit submitted to the 
District Court by the New York Bank, App. at 78-1 19, the 
U.S. dollar proceeds never became the property of Swiss 
Credit. That affidavit merely states that under Swiss 
law, Swiss Credit had a lien on the proceeds of the second 
foreign exchange contract by virtue of the telex message 
dated August 29, 1973. App. at 78-84. It further states 
that this lien entitled Swiss Credit to appropriate the 
U.S. dollar proceeds of the second foreign exchange con- 
tract for itself by exercising a right of setoff against the 
account of AIBC maintained with Swiss Credit or against 
other property of AIBC coming into the possession of 
Swiss Credit. Id. 


However, Swiss Credit neglected to exercise any right 
of setoff or similar right that it may have possessed and, 
instead, remitted the U.S. dollar proceeds to the New 
York Bank for the account of AIBC. Accordingly, the 
U.S. dollar proceeds never ceased to be the property of 


AIBC. 


The assertion made by the New York Bank to this Court 
that the U.S. dollars used to satisfy its claims against 


AIBC on November 19, 1973, were not the property of 


AIBC is in stark contrast to the position which it took in 
1973 when it refused to return those dollars to Swiss Credit. 
At that time, the New York Bank vigorously asserted that 
the U.S. dollar proceeds were not the property of Swiss 


Credit and that Swiss Credit did not have any prior claim 
thereto. Indeed, in response to the request of Swiss Credit, 
Lilien, on behalf of the New York Bank, telexed Swiss 


Credit on December 11, 1973, as follows: 


TL REGRET THAT [ MUSI INFORM YOU THAT 
THESE PUNDS WERE PLEDGED TO OUR BANK TO 
SECURE A LOAN AND UPON THEIR RECEIPT WERE 
APPLIED TO THE REPAYMENT OF THAT LOAN, 
WE WERE OF COURSE SHOCKED 10 HEAR FROM 
YOU THAT THE SAME FUNDS WERE PLEDCED TO 
( 
| 


YOU AND THAT YOU FEEL THEY WERE TRANS- 
MITTED TO US IN ERROR. OBVIOUSLY, FROM OUR 
POINT OF VIEW AND BASED ON DOCUMENTS AND 
PLEDGE AGREEMENT IN OUR FILES, THE RECEIPT 
OF THESE FUNDS CONSTITUTED THE FINAL 
PHASE OF THE ORDERLY LIQUIDATION OF A SE- 
CURED TRANSACTION. YOU WILL UNDERSTAND 
THAT WE CANNOT RETURN THESE FUNDS. YOUR 
CLAIM SHOULD BE MADE AGAINST AMERICAN IBC 
CORPORATION.” App. at E197 (Exhibit R) 


In addition, no amount of obfuscation ean avoid the in- 
eontrovertible fact that the dollars which the New York 
Bank used to repay itself came out of AIBC’s account. 
App. at 166-67, 174-75; App. at 68-69, 152-53 (Exhibits 22; 
52, {[50, 53, 54, 50). Therefore, at the time of the transfer 


those dollars were assets of AIBC.’ 


The New York Bank’s reliance upon In re Erie Forge 
& Steel Corp., 407 F.2d 901 (3d Cir, 1972), cited at page 
43 of its brief, is wholly misplaced. In Erie Forge, two 


banks were participants in a loan to the bankrupt. After 
one of the banks set-off an amount in the bankrupt’s check- 


* The New York Bank cannot have it both ways. The position it 
took in 1973 is the one that is supported by Swiss Credit’s con- 
duct and by the uncontroverted fact that the repayment dollars came 
out of AIBC’s account. Its abrupt about-face in the argument it 
makes to this Court is nothing more than another of its desperate, 
after-the-fact attempts to camouflage the true nature of this preferen- 
tial transfer. 
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ing account, it paid over to the participant, within four 
months of bankruptey, a portion of the amount set-off in 
accordance with the participation agreement. 456 F.2d at 
903. The trustee in bankruptcy subsequently attacked the 
payment over to the participant as a voidable preference. 
Id. The court held that since the set-off itself was beyond 
attack, the funds paid over to the participant were prop- 
erty of the first bank, not of the bankrupt, and could not 
be recovered by the trustee. 456 F.2d at $01. In sharp 
contrast to the Erie Forge facts, there was no prior trans- 
fer by AIBC to Swiss Credit of title to the dollars because 
Swiss Credit never effected a set-off. Moreover, Swiss 
Credit, unlike the first bank in Erie Forge, paid the funds 
over to AIBC, not to another creditor. Thus the factual 
and legal issues of Erie Forge are quite different from 
those present in this appeal. 


The New York Bank’s reliance on McKenzie v. Irving 
Trust Co., 292 N.Y. 347, 309, aff'd, 322 U.S. 365, 371-72 
(1945), cited at page 44 of its brief, is similarly unfounded. 
The McKenzie court merely decided that the bankrupt’s 
payment to his creditor bank occurred upon the mailing of 
a check to the bank, which occurred more than four months 
prior to bankruptcy, rather than upon the bank’s making 
the appropriate bookkeeping entries, which oecurred with- 
in the four month period. The question of whether the 


funds transferred were property of the bankrupt, for which 


the New York Bank cites the case in its brief, was simply 


not in issue.” 


* The New York Bank further argues that even if the dollars 
were the property of AIBC, the loan repayment constituted a valid 
set-off. It has been uniformly held, however, that where a deposit 


(footnote continued on next page) 
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In substance, the New York Bank is contending that it 
appropriated property of Swiss Credit to liquidate an 
unsecured loan it had made to AIBC. One must ponder 
whether the New York Bank has considered the conse- 
quences of its conversion of another’s property. This con- 


tention is illustrative of the artifices which the New York 


Bank has adopted in the vain attempt to somehow pull itself 


up by the bootstraps and overcome its own inept processing 
of the AIBC loan. The New York Bank failed to exercise 
elementary care and diligence. It failed to take the basie 
steps necessary (© perfect a vaild and subsisting security 
interest or lien ip connection with either loan to AIBC. It 


must now bear the consequences of its failures. 


into a bank account is made with the purpose of its being applied by 
the depository bank on a pre-existing claim against the depositor 
rather than as an ordinary deposit subject to the depositor’s right of 
withdrawal, the funds so applied may be reached by the depositor’s 
trustee in bankruptcy under Section 60 so long as all the require- 
ments for a voidable preference are present. Goldstein v. Frankl 
Square National Bank, 107 F.2d 393, 394 (2d Cir. 1939); Mayo v. 
Pioneer Bank & Trust Co., 270 F.2d &23, 8 1 Cir, 1959): Bie 
v. Herkimer National Bank, 30 ¥.2d 2 : ad Cir, 1929), 4 
Collier, Bankruptcy §68.16[2] at 919-21 NI, 1973). 

The District Court found specifically that “|[t|he deposits to 
AIBC’s account on November 2 and 19 were clearly made and ac- 
cepted by the New York Bank as payments of AIBC’s debts, not as 
ordinary deposits,” and that the New York bank “at no time in- 
tended to treat the payments as ordinary deposits tu ATBC’s account.” 
App. at 135, 136; 66-68 (Exhibit 22). Consequently, the New 


York Bank's set-off argument has no merit. 


II 


The preferential payments of November 2 and 19 
are avoidable by the Trustee under Section 60b of the 
Bankruptcy Act. 


Section 60b of the Bankruptcy Act, 11 U.S.C. §96b, 


provides that any preference, as defined in Section 60a(1), 


‘*may be avoided by the trustee if the creditor receiv- 
ing it or to be benefited thereby or his agent acting 
with reference thereto has, at the time when the trans- 
fer is made, reasonable cause to believe that the debtor 
is insolvent.’’ 
Section 60b further states that where a preference is void- 
able the trustee may recover the property or its value from 


any person who has received or converted it. 


The ‘‘reasonable cause to believe’’ test is clearly satis 
fied by a showing of the creditor’s actual knowledge of the 
debtor’s insolvency. Actual knowledge may be proven eir- 
cumstantially. Kelly v. National Surety Corporation, 187 
F.Supp. 329, 332 (S.D.W.Va. 1960). 


Just as clearly, evidence short of actual knowledge will 
suffice if it establishes a reasonable cause for a belief that 
the debtor was insolvent. Aravetz v. Joango Bldg. Co., 341 
P'.2d 561, 563 (2d Cir. 1965); In re Cichanowics, 247 F. 
Supp. 975, 977 (E.D.N,Y. 1965), aff’d per curiam, 353 F.2d 
538 (2d Cir. 1965). 


This Court has held that ‘‘reasonable cause to believe’’ 
exists when the facts are 


‘ 


‘enough to put the creditor upon inquiry touching the 


debtor’s insolvency and that adequate inquiry would 


have disclosed his insolvency. In preference cases, 


notice of facts which would incite a man of ordinary 
prudence to an inquiry under similar circumstances is 
notice of all the facts which a re asonably diligent in- 
qury would have disclosed.’’ Pender v. Chatham 
Pheonix Nat. Bank & Trust Co., 58 F.2d 968, 970 (2d 
Cir. 1932) (emphasis supplied.) 


See also Levy v. Weinberg & Holman, Inc., 20 F.2d 565, 567 
(2d Cir, 1927); Margolis v. Gem Factors Corp., 201 F.2d 
803, 805 (2d Cir. 1953); Robinson v. Commercial Bank of 


North America, 320 F.2d 106, 107-108 (2d Cir, 1963). 


In In re Hygrade Envelope Corp., 366 F.2d 584 (2d Cir. 


1966), this Court stated the rule as follows: 


‘*A preference is clearly voidable under &69b ‘when 
such a state of facts is brought to the creditor’s notice, 
respecting the affairs and peeuniary condition of the 
debtor, as would lead a prudent business person to the 
conclusion that the debtor is insolvent.’ ’’ 366 F.2d at 
986 (quoting 5 Collier, Bankruptey 960.53 at 1057-58 
(14th ed. 1964)), 


The Court also held in I/ygrade Envelope that a creditor 
cannot ‘‘close his eyes’? to his debtor’s financial difficulty: 


‘*The statute moreover has been properly read as going 
somewhat beyond this to preelude a creditor from de- 
liberately closing his eyes so as to remain in ignorance 
of the debtor’s condition; ‘where circumstances are 
such as would incite a man of ordinary prudence to 
make inquiry, the creditor is chargeable with notice of 
all facts which a reasonable diligent inquiry would 
have disclosed * * *.’’’ 366 F.2d at 586-87 (quoting 3 
Collier, Bankruptcy 60.53 at 1068-65 (14th ed. 1964)). 
See also Levy v. Weimberg & Holman, 20 F.2d 565, 567 
(2d Cir. 1927). 


82 


In determining the scope of what constitutes a reason- 
able inquiry, a court must examine all of the cireum- 
stances surrounding the alleged preferential transfer. See 
Security-First Nat. Bank of Los Angeles v. Quittner, 176 
F.2d 997, 999 (9th Cir. 1949); Gelbman v. Canton National 
Bank, 150 F. Supp. 804, 807 (M.D. Ohio, E.D. 1957). Fur- 
thermore, ‘‘each case must be resolved on its own special 
facts.’’ Robinson v. Commercial Bank of North America, 
320 F. 2d 106, 108 (2d Cir. 1963). It is clear nonetheless 
that an inquiry of the debtor alone is insufficient. In re 
Hygrade Envelope, supra at 587; 3 Collier, Bankruptcy 
60.53 at 1065 (14th ed. 1964). Once the debtor’s financial 
stability is called into question the ereditor may not rely 
on the debtor’s own assurances to the contrary, Farm v. 
Whitcup, 46 F.2d 117, 118 (#.D.N.Y. 1931), on the debtor’s 
own financial reports, C.A. Swanson & Sons Poultry Co. 
v. Wylie, 237 F.2d 16, 19 (9th Cir. 1956), cr even on Dun & 
Bradstreet reports, H.D. Lee Co., Inc. v. Bostian, 187 F.2d 
942, 944 (Sth Cir. 1951). 


It is also not dispositive of the issue of reasonable 
cause that the creditor at trial denies having had knowledge 
of insolvency and that there is no testimony directly contra- 
dicting his allegation. The court must look past the ered- 
itor’s own denials and determine for itself what signifi- 
cance must be accorded the facts which were brought to the 
ereditor’s attention. Levy v. Weinberg & Holman, 20 F. 
2d 565, 667 (2d Cir. 1927). 


Most significantly, a creditor’s reliance on the appear- 
ance of a secv .ty interest or on the credit-worthiness of 


a guarantor or endorser does not discharge the duty to 
investigate under Section 60b. Shaw v. Walter E. Heller 


Q9 
fora) 


& Co., 258 F. Supp. 394, 402 (N.D. Ga. 1966) (fact that 
creditor ‘‘considered itself ‘secured’ diminishes in no way 
its need for diligence nor does it produce a different stand- 
ard of reasonable cause from that of er unseeured cred- 
itor’), 


In Clower v. First State Bank of San Diego, 343 F.2d 
808 (Sth Cir. 1965), the Court of Appeals for the Fifth 
Cireuit faced a defense in a preference action that the de- 
fendant bank’s failure to investigate the financial cireum- 
stances of its debtor was excusable because it was not rely- 
ing on the ecredit-worthiness of the debtor, but rather on 
that of a solvent third party. The defendant had received 
payments on a loan to the bankrupt at a time when the 
bankrupt was clearly insolvent, but argued that an accom- 
modation endorsement on the debtor’s note made the debt- 
or’s financial condition commercially irrele: int. The Court 
of Appeals was not persuaded: 


‘“‘Implicit in the apparent lethargy of the bank was 
their reliance on the fact that they had obtained a 
solvent accommodation endorser on the note. Knowing 
that the bank was fully protected by the endorsement 
they just did not care too much about Sinton’s sol- 
veney. The bank was not looking to the credit of the 
bankrupt but to the credit standing of the acecommoda- 
tion maker who was well known to the bank as a man 
of wealth. The bank’s attitude was precisely as the 
trial court indicated it to be. The trial court put it 
this way: 


‘The bank made the original loan on the strength 
of the endorsement of H. M. Ford who had a net 
worth of some forty times over the note; and because 
of this fact, the bank never really worried about the 
collection of its indebtedness.’ 
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“The tenor of the trial court’s holding is that if a 
creditor obtains a solvent endorser on a note, such 
creditor is thereafter relieved from having to inquire 
into the solvency of the primary obligor. In other 
words, the only way a ereditor who had a solvent en- 
dorser on debt paper could be forced to pay the 
trustee in bankruptey for a preference would be for 
the trustee to show actual knowledge of insolvency. 
In so holding the court below is reading something into 
Section 60 of the Bankruptcy Act which simply is not 
there. Such an approach is unrealistic and would serve 
only to conveniently defeat the very purpose and wm- 
tendment of Section 60. Collier’s Bankruptcy Manual, 
2nd Edition, page 613. says: 


‘A prime objective of any scheme for dealing 
with financially embarrassed estates of persons is 
equitable distribution of assets to creditors. That 
“The theme of the Bankruptey Act is equality of 
distribution’’ is a fundamental and long recognized 
principle.’ 


“Tt is crystal clear that in preference cases a cred- 
itor having knowledge of such facts concerning a debt- 
or as would induce a person of reasonable prudence to 
inquire into the debtor’s solvency is not relieved of 
that responsibility, just because there exists a solvent 
accommodation endorser. 

““The circumstances of this case raised more than a 
suspicion of danger; there were signs which to a rea- 
sonably prudent creditor pointed unerringly to insolv- 
ency, and the asking of a few questions would have dis- 
closed that insolvency. In preference cases, notice of 
cireamstances which would incite a man of ordinary 
prudence to an inquiry is notice of all the facts which 
a reasonably diligent inquiry would have disclosed. 
Pender v. Chatham Phenix National Bank and Trust 
Company, 2 C.C.A., 58 F.2d 968, 969.”” 343 F.2d at 
810-11 (Emphasis supplied.) 
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In short, the reasonable cause issue may not be decided 
merely on the basis of what the ereditor actually knew; the 
court is charged with determining what the creditor ought 
to have known. In re Hygrade Envelope, supra at 588. 
The test of Section 60b is met if, after taking into account 
all the facts and circumstances surrounding the transaction, 


the creditor can be charged with inquiry notice of such con- 


ditions in the debtor’s affairs as would cause a reasonable, 


prudent businessman to conclude that the aggregate of the 
debtor’s assets at fair valuation are insufficient to pay his 
debts. In re Goodhile, 130 Fed. 471 (N.D. Iowa 1904). 


A. The New York Bank Had Reasonable Cause 
to Believe That AIBC Was Insolvent at the 
Time It Received the Two Repayments. 


Applying the standards of In re Hygrade Envelope, 
supra, to the facts in the record, the District Court con- 


cluded: 


‘There is no doubt that the New York Bank had notice 
of facts which would have led a prudent business per- 
son to the conclusion that AIBC was insolvent, or 
which at the very least would have incited a man of 
ordinary prudence to make inquiry of AIBC’s affairs.”’ 
App. at 129. 


1. AIBC’s Marginal Net Worth 


To begin with, the trial court found it ‘‘undeniable”’ that 
at all material times the New York Bank was aware tha 
AIBC was very thinly capitalized and, according to the 
New York Bank’s own financial data, had a net worth of 
approximately $105,000. App. at 129-30;* 195 (R. 117, 148- 


* Through error, the material printed at page 30 of the appendix 
is in fact Exhibit 40. That part of the opinion which should appear 
at page 130 can be found at 406 F. Supp. 452, 465. 


86 


49, 151, 249, 225-56); E128-134 (Exhibit 50). The fact 
that AIBC’s net worth was marginal in relation to the size 
of the transactions in which it was involved magnifies the 
significance of the other indicators of its financial troubles 
of which the New York Bank became aware. 


2. The Loss of the Colombian Assets 


The District Court also found that in May, 1973 the 
New York Bank knew that AIBC lost its Colombian assets, 
which were valued on the financial statements in the New 
York Bank’s files at approximately $3,000,000. App. at 
129-31; E128-34, 155 (Exhibits 50; 52, 162). These assets 
were being managed by two Colombian vice presidents of 
AIBC who in late 1972 began to claim ownership thereof 
for themselves. App. at #155 (Exhibit 52, 163). The New 
York Bank was so advised. 7d. AIBC further requested , 
that the New York Bank serve as escrow agent for a pro- 
posed settlement which was outlined to the Bank. App. at 
es 130-31; 124-25, E156 (Exhibits 15; 52, 165).* The District 
4 Court found that the New York Bank knew that the settle- 
an ment was never consummated. App. at 131, 195 (R. 51); 

E25, E156 (Exhibits 15; 52, {{165, 66). 


Given its awareness of the AIBC’s small net worth prior 
to the problems in Colombia, the New York Bank’s knowl- 
edge of the failure of the settlement points strongly to 
actual knowledge that AIBC’s liabilities exceeded its assets. 
Indeed, as the District Court noted, when the New York 
Bank finally did prepare a credit check of AIBC, it con- 


* The District Court found that the mere pendency of the “highly 
contingent” settlement was itself enough to put the New York Bank 
“on notice that AIBC was in an extremely dangerous position—one 
which a person of ordinary prudence would deem w orthy of additional 
inquiry in light of AIBC’s minimal capitalization.” App. at 177. 
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cluded that AIBC’s insolvency was attributable in large 


measure to the loss of the Colombian assets. App. at 182. 
Based on these findings, the District Court’s conclusion that 
the New York Bank was aware of facts which would have 
caused a reasonable, prudent man to make further inquiry 
is inescapable.* 


3. The Other Continuing Warning Signs 
of AIBC’s Financial Plight 


Throughout the spring, summer and fall of 1973, the 
New York Bank continually learned of other facts point- 
ing to AIBC’s difficulties. Set against the New York 
Bank’s prior knowledge of AIBC’s financial condition as 
reflected in the financial statements in its files, its knowledge 
of the Colombia dispute, and its knowledge that the Colom- 
bian settlement had broken down, the facts which became 
known to the New York Bank during the ensuing months 
—all of which are entirely uncontradicted wm the record— 


take on heightened and cumulative significance. 


In July of 1973, the New York Bank was advised by its 


representative in Colombia that Banco de la Republica, 


* The New York Bank materially distorts the facts and the District 
Court's findings when it states at pages © and 7 of its brief that it 
never agreed to act as escrow agent and was unaware of the terms of 
the settlement. As the citations above demonstrate, Boland was 
specifically informed of the settlement and its terms. The District 
Court so held, and found further that he was aware the settlement was 
not consummated. App. at 131, 177. 

The New York Bank also misrepresents the record to this Court 
when it states at page 6 that the District Court found that the settle- 
ment “balanced out and would not have resulted in a net loss to 
AIBC.” In fact, the District Court left this ' sue open. App. at 176- 
77. The crucial finding was that the settlement aborted and the New 
York Bank was aware of the fact. The New York Bank’s point at 
page 45 of its brief that Silverston informed Boland that the settlement 
was something AIBC “could live with” is similarly irrelevant. 
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“fan extremely important client’’ of the New York Bank 
(Anp. at 195 (RK. .258)), was blamine AIBC for a loss of 
600,000 clearing dollars that it had suffered. Banco de la 
Republica informed the New York Bank that it ‘‘feels that 
and that it had 
severed relations wit AIBC. App. at E85, 140 (Exhibits 
29; 02, (72); App. at 195 (R. 258-59). The New York Bank 


was advised that Banco de la Republica and AIBC entered 


9 


AIBC eannot be dealt with in confidenee’ 


into a settlement, but never made any inquiry of its ‘‘ex- 
tremely important customer’? or of AIBC as to the terms 
of that settlement. App. at 195 (R. 298-99) ; E140 (Kxhibit 


In July of 1973, the New York Bank was advised that 
Victor Romano had resigned as Executive Viee President 
of AIBC. App. at 156-55, 195 (R. 157); E71, 162 (lxhibits 


24. 52, 193). 


In August of 1973, the New York Bank knew that ATBC 
had failed to execute a promissory note and Advance 
Account Agreement in conneetion with the May 15, 
1973 loan and advance, and that AIBC had failed to honor 
the New York Bank’s renewed request of August 3, 1975 
for the execution of such documents. App. at 132, 195 (R. 


38-39, 253, 296-98). 


In September and October of 1973, the New York Bank 
knew AIBC had failed to respond to Boland’s request for 
more current financial data. App. at 132. It also knew that 


AIBC’s officers were declining all requests for financic' 


information from Dun & Bradstreet investigators. App. 
at 132; E79, 82, 191 (Exhibits 26, L). 
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In November of 1973, the New York Bank knew that 
Chemical Bank had closed AIBC’s account in August of 
1973. App. at 132; £140 (Exhibit 52, 780). 


In November of 1973, the New York Bank knew that 
National Bank of North America would not comment about 
its experience with AIBC. App. at 132; E140, E73 (Hx- 


hibits 52, 84; 26). 


Beyond any rational doubt, the facts brought to the 
attention of the New York Bank were such as ‘‘would lead 
a prudent business person to the conclusion that the debtor 
[was] insolvent.’’ Jn re Hygrade Envclope, 366 F.2d 584, 
086 (2d Cir. 1966). At the very least, the incontrovertible 
facts mandate that the New York Bank ‘‘had knowledge of 
facts sufficient to put a reasonably prudent business man 
upon inquiry as to the financial status’* of AIBC. Dean v. 
Planters National Bank of Hughes, 176 F.Supp. 909, 913 
(ED, Ark., 1.D. 1959). 


Throughout the spring, summer and fall of 1973, the 
New York Bank had information which established that 
AIBC had a negative net worth. As more and more signs 
of AIBC’s failing condition came to its attention, however, 
the New York Bank, rather than investigating AIBC fi- 
nanees, ‘‘closed its eyes’’ so as to remain in ignorance of 
AIBC’s true situation. 


The New York Bank failed to inquire about the pro- 


posed settlement agreement with Lara and Ospina or to 


further inquire as to the loss of the Colombian assets. Had 


it simply subtracted the dollar value of the loss of Colom- 
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bian assets from AIBC’s net worth of $105,000 it would 
have had to conclude that AIBC was insolvent. 


The New York Bank failed to inquire into the reasons 
behind and circumstances surrounding the resignatica of 
Romano. Had the New York Bank, through Boland or 
Jardine, inquired about Romano’s resignation it would have 
learned, as did the other banks, of the severe financial prob- 


lems of AIBC.* 


The New York Bank failed to ascertain the terms of the 
settlement between AIBC and Banco de la Republica. Had 
it ascertained—as Lilien’s memorandum of July 28, 1973 
required it to—the terms of the settlement agreement, it 
would have learned that AIBC was required to pay ap- 
proximately $300,000.** 


The New York Bank failed to make reasonable inquiries 
about litigation in which AIBC was involved. Had it prop- 
erly conducted the litigation search called for in its own 
CR-39 procedures, it would have learned in October of 1973 
that in June of 1973 United Brands commenced a lawsuit 
against American IBC and its affiliate for approximately 
$3,500,000 and that at the same time an order of attachment 
against the property of AIBC was issued and served upon 
eight of the major banks with whom AIBC did business.+ 

* The parties stipulated that Romano so informed the representa- 
tives of other banks. App. at E161-62 (Exhibit 52, 1789-91). 


** The parties stipulated that this was the settlement arrived at. 
App. at E157, 158 (Exhibit 52, §{70, 73). 


+ The parties stipulated to the fact of the lawsuit and the levying 
of the attachments. App. at E158 (Exhibit 52, 975). 
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The New York Bank did not obtain current financial 
figures as to AIBC after May 31, 1972, even though it was 
advancing loans to AIBC in the aggregate amount of 
$2,000,000. 


The New York Bank failed to inquire why AIBC’s ac- 
count at Chemical Bank was closed. Had it inquired, it 
would have learned that the Chemical Bank account was 
closed as a result of the attachment issued in connection 
with the United Brands lawsuit. App. at E160 (Exhibit 52, 
780). 


The New York Bank failed to inquire why National Bank 
of North America could not comment about AIBC. Had 
it investigated further, it would have learned that in August 
of 1973, AIBC breached four foreign exchange contracts 
with that bank; that National Bank of North America com- 
meneed an action against AIBC on August 13, 1973, de- 


manding damages in excess of $1,000,000; and that AIBC 


entered into a settlement agreement pursuant to which 
AIBC agreed to fully perform its obligations under the 
contracts and pay National Bank of North America 
$5,586,400.* 


Finally, the New York Bank’s failure to investigate 
further into AIBC’s condition must be assessed against 
the standard of ‘‘reasonable care’”’ set out by the New York 
Bank itself. According to Lilien, it was Bank policy not to 
‘¢deal with someone who was in serious financial difficulties 
if we had known it.’? App. at 199 (R. 266). By ignoring 


Eee 
* The parties stipulated to the fact of the lawsuit and this pro- 
vision in the settlement. App. at E100 (Exhibit 52, (83). 
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the red flags of AIBC’s problems, the New York Bank 


failed to live up to its own standards of due eare.* 


The New York Bank must ‘be charged with notice of 
all facts which a reasonably diligent inquiry would have 
disclosed’’. Margolis v. Gem Factors Corp., supra. at 805. 
As the facts irrefutably demonstrate, had the New York 
Bank made any reasonable investigation into the rs of 
AIBC on or before November 1, 1973, it would have learned 
beyond any doubt that AIBC was insolvent. As the District 


Court found, the New York Bank chose instead to close 


its eyes to the mounting evidence of AIBC’s distress: 


‘Although these items alone are not dispositive, 
in conjunction with the evidence concerning the loss of 
AIBC’s Colombian assets they support the inference 
and conclusion that the Bank’s failure to obtain prompt 
explanations of the omissions and unresponsiveness 
mentioned and to conduct a diligent inquiry into 
AIBC’s financial affairs represented an inexcusable 
indifference to what could be ascertained and to the 
truth, which may not be condoned at the expense of 
other creditors in bankruptcy.’ App. at 132-33 (Em- 
phasis supplied) 


Accordingly, the District Court came to the only con: 


eeivable conclusion that its findings of fact would allow— 


* The New York Bank argues in its brief to this Court that it 
was never alerted to any facts which indicated that AIBC was ins i- 
vent in November, 1973. The litany of warning signs recited above 
conclusively refutes this contention. Moreover, the parties have stip- 
ulated that AIBC was insolvent as of June 1, 1973 (App. at E165 
(Exhibit 53)); the New York Bank, a financial institution special- 
izing an international transaction, can fairly be charged with knowl- 
edge of the virtually uninterrupted decline in the value of the dollar 
in the second half of 1973. The evidence in the record of this decline 
was unchallenged. App. at 195 (R. 44). Toa very large degree, 
AIBC's financial position depended on the strength of the dollar. /d. 
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that the New York Bank, when it reeeived the preferential 
transfers on November 2 and 19, 1973, had reasonable cause 


to believe that AIBC was insolvent. 


II] 


The findings of fact made by the District Court 
should not be disturbed. 


Rule 52(a) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., states that: 


“In all actions tried upon the facts without a jury 
’ *, the court shall find the facts specially and state 
separately its conclusions of law thereon * * *  Find- 
ings of fact shall not be set aside unless clearly er- 


roneous, and due regard shall be given to the oppor- 


tunity of the trial court to judge of the credibility of the 


witnesses.’’* 
It is well settled that where an appeal brings up for 
review findings of fact of a district court, they will be 
set aside only if ‘‘clearly erroneous.’? See In re GEC 
Securities, Ine., 225 F.Supp. 861, 863 (D.C. N.Y. 1963), 
aff'd, 331 F.2d 655 (2nd Cir. 1964); Margolis v. Nazareth 
Fair Grounds & Farmers Market, Inec., 249 F.2d 221, 223 
(2d Cir. 1957) ; In re Raymond Service, Inc., 224 F.Supp. 13, 
4 (D.C. N.Y. 1963). As the United States Supreme Court 
observed in Cone v. West Virginia Pulp & P. Co., 330 U.S. 
212 (1946), a reviewing court should give due weight to the 
‘judgment in the first instance of the judge who saw and 
e District Court’s findings of fact are contained in its opinion, 


which is set forth in full at pages 120-192 of thie appendix. App. at 


173. 
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heard the witnesses and has the feel of the ease.’’ 330 U.S. 
at 216. 


As the discussion herein indicates, there is ample sup- 
port in the record to sustain the findings of fact made by 
the District Court. Ackman v. Walter E. Heller & Co., 
420 F.2d 1380 (2d Cir. 1969). The New York Bank does 
not establish that the District Court’s findings are even 
remotely erroneous. Based upon the findings of fact here- 
in, the conclusion is irresistible that the New York Bank 
was the recipient of preferential transfers voidable under 
the Bankruptcy Act. 


Conclusion 


The judgment and order of the District Court should 
be affirmed in all respects. 
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